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ACT YIH. 1859. 











1. The Court refused to stay execution of the lower court's • 
decree *under Section # 338 of the procedure Act, as no special 
reasons werer pleaded for staying execution. The judge below# 
having directed execution to proceed *fter the deoreeholder had 
furnished security in conformity with the provision of Section 339* 48 

2. Held, that in a suit in which the pleadings had been filed, 
the issues drawn and the parties were present with their witness- 
es previous to the enactment of Act VIII. of 1859, ijb was not • 
competent to the principal sudder ameen under Section 29,«of 
Act VIII. of 1859, to reject the plaint, and that to such a case, 
the law cited is altogether inapplicable. Case remanded for 
investigation on its merits # . . 49 

3. In appeal, the pleas ymwe that the lowfer appellate court * 
had at the hearing of the appeal taken additional evidence, 
which under the law current before the passing of Act VIII. of * ^ 
1&59, it was not competent to do, inasmuch as an appellate oeurt # £ 
can give its judgment in appeal only upon the record as it comes 

# before it from the lower court. That even if tfy Section 355, * l 

A<$ VIII. of 1859, the lower appellate court is competent to take f 

sujh additional evidence, that court must, in order to enable it 
, to admit the same, record its reasons for doing so, which has not • * * 

r becb'done in this case. * * • 

Held on the first* plea, that the,particular act of procedure 
under <wkieh the lower appellate court acted, and against which * 
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this special appeal is brought, was the new 'code, and tUb code, 
by Sections 855 and 356, clearly gi*ea appellate oourta the power 
to admit additional evidence. S^tutes^enaotinff substantive law 
are not retrospective, but statutes which merely alter the proceed- 
ings are so, and apply to all cases instituted previous to and 
ending at the time of their passing, unless they are restricted 
their terms to future cases alone, # or take away a right which 
a party previouajj had. 

Held on the second plea, that it is enacted by Section 355, 
Act VIII. of 1859, that " if the. appelate oourt require any 
exhibits to be produced or witnesses examined to enable it to 
pronounce a satisfactory judgment, or for any substantial cause, 
the appellate court may allow .additional exhibits to be received, 
\nd<xany neoessary witnesses to be Examined, whether such * 
witnesses shall have been previously examined in toe court below 
*or not, provided that whenever additional evidence is admitted 
Tby an appellate oourt, the reasons for the admission shall be 
^recorded on the prooeediiigs of such court.' 1 <- « 

But that this was not sufficient ground, that on tnis account 
the judgment of the lower couj$ should be reversed and set aside. 
« That court omitted an act of form id its procedure, but by so 
doing no illegality *was involved. JThe Section cited does not 
prescribe that the superior appellate court can question the suffi- c 
* ciency or otherwise of the reasons which the lower' appellate^ 
court inight record for admitting additional evidence. Nor in 
thisV/Ourt's opinion will the omission of a point of form ordinarily 
invalidate the evidence taken under a* power given by law to the 
courts below. This Court, however, thinks that ^he lower courts, 
should always be very careful in putting on the record the formal 
proceeding required by Section 355, Act Till, of 1859 . * 204 

ACT X. 186* 

1. t When a pa/ty fails' to file with his plaint the cubooleut 
or other ^document on whioh his claim is based, such document 
cannot be afterwards admitted, unless its absence be sufficiently 
excused, or, the collector as prescribed in Section 38, Act X. of 
1859, allows extension of time. If, however, a case can proceed 
without the production c of such document, its absence will not 
necessitate a nonsuit dr prove a bar to the hearing of the case. 

In the present ease, though plaintiff had not filed his cubooleut, * 

yet as defendant admitted, that his jununa was originally fixed at v 
the sum mentioned by plaintiff and pleaded, that subsequently it 
had been reduced on account of resumption and diluviation, ^ 

and that he had receive*! a fresh dowl from the plaintiffs naib, , 
it was heldV that defendant was bound to prove his allegation, ^ 
a*d having failed to do so to the satisfaction of the Court, his , 

appeal was dismissed ... * 21 

2. Held, that an appeal fron\ a.u order^of the Collector reject- 
ingvan application made under Section 25, Act X of 1859, for 
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assistance to eject an agent* after the determination of his agency, 
, m Whatever may be the extent of hfe agency, will not lie to thi* 

* Court. That in order to give Alia CJcjirt jurisdiction, the amount 
or value directly in dispute in a#suit between the parties? must 
exceed five thousand rupees • ..? # 47 

3. Held, that judgment passed in appeal by the zillah 
judges under Act X. of # 1859, are open to special appeal . . 141 # 

4. Held that an appeal from the orders of a Collector passed 
under sections 25, 26 and 27 Act X. of 1659, lies to the Commission- 
er and not the Givil Court • • ... 222 

See Limitation, No. 1. • • 

ACTL1IJ. I860- # # • 

See limitation, No. L 

ACT. XLIII. 1860. . * % 

• • •• 

Held,^jhat under the provisions of Act XLIII. V I860; 
the admission of a special appeal depends on the nature of the 
suit and not on the decision come to b^ the court, and that if * 

the court have given plainjbiff more than he asked fof, the course 
for defendants is to apply for review" of judgment, pointing out 
to th^ court the*error with which it had fallen « . 50 < 

ACTION. • • • 

1. Plaintiff having sued onftn'ikrarnamah aucl got a money 
decree^ held that he w>as not entitled to sue again on the same 
instrument to make specially liable certain property pledged t# • 
him in the ikrarnamah as security for Its fulfilment . v 185 

2. Held, that Section 16, Regulation III. of 1793^doesnot 
bar this suit, because the court find that the matter before 
determined was not whether the deed of sale propounded by 
plaintiff was an absolute or conditional deecf of saU, which is* 
the subject matter of this suit, but only that the plaintiff's vendors 
had no power to make any transfer of their rights, without the 
consent of the zemindar. • . . 189 

ACTION, BAR TO. •• 

• 1. Held, that ±he plaintiff who, with her co-sharers, gave a 
joint lease to the defendant, Js not competent to sue alone for*her 
individual share of the rents. Further, that the # defendant was 

# at liberty to pay his entire rents to any one or more of the parties 

wfco jointly gave him the lease ... * 

J I. Held, that under construction 1129, any thing whiGh has 
m n determined by orders in execution in a former suit, and '* 
* wfcrich was necessarily to be determined as being involVed in the 
subject matter of tttb suit, and as being essential to any opera- ^ 
tive degree being* passed upon it, must Ji>e held to be Anally dis* 
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posed of by the order in execution, and cannot be made the ground 
of a new regular action, % 

Held in accordance with that principle, that when a plaintiff 
has been content" to have a point necessary to the giving due effect 
to his decrees decided summarily ia execution, and when that 
determination has eventually been against him, it is not competent 
to him to commence* a fresh regular action for the. reversal of the 
oroer in execution L adverse to him, that order is final and con- 
clusive. c , t . 84 

3. Held, that as the appellant was up ' party to the suit in 
the lower court, he has no right of appear 111 

ALLUVION* 

• e 

1. "Held, with reference to the facfe of this ca^e that asm 
laying down the present course of rivers and other leading 
vopographical delineations of country, the Revenue Surveyors do 
lo by scale and cofiipass e without reference to disputed claims of 
c any kin<J, and aa the Court see that the position of thea3 and thd 
adjoining lands tally in this case in the maps of the survey with 
the same in the maps of the am€en anc^ decreenuvees, the Court 
We inclined to prefer, these latter maps as more reliable documents 
than the^map of the darogah. • * «. # c 

Held also, on the evidence afforded by the maps, it is^Jear, thaji 
* the old bed of the Coomar having dried up, the disputed lan<£a * 
formed as alluvial on the site and in direct contiguity and con- 
nection with the lands of Peerpore, while the lands of Tribeeree 
were separated from these disputed lands* by the khal or smaller 
stream laid down both in the survey maps and ia those of the L 
ameen^ind tleereenuvees as thus defining them. In this view, 
the disputed lands will, under the provision of Regulation XL of 
1825, appertain £o the village of Peerpore ^ ... 171 

2. The plaintiff having failed to prove the existence of a 
certain stream in the position asserted by him, was held to have *- 
failed to establish &is boundary line in the position claimed by 

him. His c suit was, therefore, dismissed . . 181 

See land passim* 

APPEAL. ' # 

f. Where plaintiffs failed to give fulf and satisfactory proof 
of their rigkts to the lands claimed, the appeal was dismissed ... 41 

2. Plaintiff appealed on the ground that she was entitied to x 
a half shar9 of certain putnee villages, on v a deed ofassignment 
executed by one Kripanath. Held on the evidence, that the 
plaintiff's claim was not proved. Appeal dismissed accordingly. *, 

Plaintiff also claimed to sue on the general right of inheritance 
by a nonsuit of this casp, or supplemental plaint. Held, thalf. 
plaintiff could not thus alter the entire character of her suit . . * 

3. As plaintiflfc failed to prove their ri^ht to the land which 

they^ claimed as Chuk Manikkola,cthe appeal was dismissed ... «59 

4. The judge'stjudgment upheld upon the facts proved , # c 88 
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5. Suit dismissed, as tlfe evidence in 8gpport of the plaintiff's 
claim as to the alleged boundary waft held to be unworthy of credit 95 

6. Held on a plea that full consideration had not passed, and that 
usurious interest and discount had been charged ; that 'this plea 
was not proved. Plaintiff's appeal ^ras, accordingly, dismissed^ 

and the judgment of the lower court affirmed ... 100 

7. Held, that though from # the evidence on the record it . # 
appeared, that arrangements had Seen contemplated frith a,view 

to the settlement of the differences between the plaintiff and 
defendant, still the Court is not satisfied that the deed upon 
which the suit is based, was executed by the defendants. The suit 
of plaintiff is therefore dismissed, with costs # * * # .. 112 

8. Jleld, in accordance with the opinion arrived at by the 
lower court that the will propounded by the plaintiff was not • 
proved, and consequently that her suit founded upon that will 

must be dismissed with costs # 14J» 

APPEALS, SPECIAL. . . * '•••"*. 

See Act XLIII.. 1860. • * • 

&e Act X. 1859*, -No. 3. * 

BOUNDARY. • • • 

Claim decreed, as from the wh<31e of the evidence it appear- 
ed thaji the Elangeedhara khal, as pointed out*by the plaintiff, 
was the real boundary*between the villages and pergunnahs* ...# 64 

COMPROMISE. 

Held, that when a compromise is in the nature of a 
temporary family arrangement entered into, jn consequence of 
doubt and uncertainty regarding the right of the different parties * 
to it, on the arrangement being superseded by a decree of court 
clearing up the uncertainties, the court will not interfere with the 
arrangement, but limit its action to the period during which* the 
suit was pending before the co\irt • £3 

COSTS. • • 

• 

1. The judgmett of the lower court affirmed on the menfcts. 
Rule laid down for the calculation of costs to be awarded to 
defendants made parties to the suit, but who holS separate and 
independent interests in the lands sued for, sudh persons to get 
cosis in. proportion to the interets held by them, and not as 
girai at an amount equal to the full value of the suits ... IY5 

f * 2* »A defendant, who neither supported the defense set up 
by the substantial defendants in the pa^se, nor was shown to be 
connected with the/cause of action, allowed his costs • ... lto 



Digitized by VjOOQIC 



/ 

• r 



VJ/ , I«DIX, 

DEED OF GIFT. .* 

In tfte absence of * consideration # and of any trustworthy 
evidence to the execution of » deed*of gift, the Court passed a 
decree to cancel the deed as not genuine ... 168 

EVIDENCE. 

* * • « 

1. Held t on tfcafacts of this case, that oral testimony, unsup- 
ported by any trustworthy document or any evidence, cannot 
avail to set aside the decision of the •Foujdaree Court of the 3rd «■ 
February 1832, nor would the report of 'ameen, based upon the 
testimony e of witnesses taken at this time, \>rove the*" fact of 
whether plaintiff or his father ©was in possession within 12 years i 

of th<5 date of suit, so as to justify an interference with the con- 
clusion of the principal sudder ameen, that plaintijFsSuit is barred 
Jijy the statute of limitation . * .... 163 

2. Held that extrinsic parole evidence of an agreement ' * 
v COntrad\cting, guying, adding to, or subtracting from the contents 

* of a valid written instrument, is, under the . general rule of 
English law, inadmissible. * 

*- 'Die Court are not however prepared to say, that under the 
custom of this country, the rule of English law would Jiold 
good in all cases c * ... 189 

EVIDENCE, DOCUMENTARY. 

See Act X. 1859, Nq, 1. 

GREl^LA.W. * «- 

Held? that under the Greek Law current in 1840, when 
a person leaves %s many as three children and a widow, the* latter 
takes a fourth of the property if it does not exceed 100 pounds 
weight of gold, the remaining f being divided equally amongst 
the children, and \he payment of the deceased's debt being first 
provided for ; if, however, he leaves more than three children and 
a widow, they all take equally, but in this case the widow has 
only the usufruct of her share, the ownership of which is in her 
children by her deceased husband ; if the^ |urviving children are 
not hers tgit'by another marriage of her husband, she takes her 
share absolutely . , 3? 

HINDOO # LAW. «. u 

Alienation. 

t 

Held, that under the law of Mithilla as well as ofth* Jf 

Metakshara, a father is only joint owner with his sons of ancestral ^ 

estate, and can only exercise the power of alienation in the case * . 

of a minor son existing at the tim$, under circumstances of legal 

necessity. - % . 



i < 
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Held also, that the debtslsontracted byVaintifTs father are not 
shewn to be of such a nature as t§ absolve the, son from th$ 
* obligation to pay them. • • 

Held further that, with the exqeptton of'five of the sales, made 
in execution of decrees of court, all the remaining sales for the 
reversal of which the present suit is brought, were not made under* 
circumstances showing any legal necessity for them, and they are 
consequently invalid uncier Hindoolaw. Case decided accordingly, 
both parties under circumstances to bear their own costs ... 212 

• • • 

Maintenance. 

• • • 

Helct that as between a Hindoo widow suing for main- 
tenance and the heirs of her husband refusing to pay her the * 
same, a relation of tfbst existing ; the statute of limitation will 
not apply to bar the suit. • # „ 

•Held, that the plaintiff is clearly entitled to the property for 
which sl}£ stipulated in the» lkrar admitted bf the defendant : ^* 

that her possession of the same and her subsequent dispossession 
in Assin 1252 are sufficiently proved. # 

Decreed accordingly • ... 175« 

» 
• • • 

Reversioners. m * „ * 

Plaintiff sued as reversionary heir to recover front ths » 
widow of plaintiffs coparcener in,a joint estate property held by 
the widow, and which plaintiff alleged the widosr was wasting. 
Defendant, the widows denies that the property was joint or was 
being wasted! Heici, that if the plaintiff has a reversionary in- 1 * 
terest in the property, and the defendant having only a life 
interest in it,*is dissipating it, his action would lie ; bwb by the 
plaintiff's own shewing, the defendant has made no actual alienation 
of tne property, and all the leases which she has^made will survive 
no longer than her lifetime. e * 

Held further, that as defendant has not shown that the widbw 
has committed that damage or legal waste which would entitle 
him, taking his own facts to be proved, viz., that he is the heir ; 
and that the defendant has oiflv a life interest jn the property, to , 
divest her of the management and bring the pjoperty into his 
own possession. The appeal must be dismissed. Vide Decisions 
fros. 627 and 628 tfsame date ... ... 195, 196 

9 

Sale. 9 

* 3 

Held # on a question of the necessity of the sale of ancestral 
p4fc>erty, under the Metakshara law, that the only proof of „ 

• necessity- was, the recital in a bynanamah of a debt of 1,000 Rs. 
to a zur-i-peshgeeda$ which was to be paid by plaintiffs, if 
they wished to complete the, sale, and their vendor failed to :> 
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execute the conveyance, that fhe terms of {his deed shewed no 
such pressing necessity ^)f payment o& demand. 

Held further, that only so much of* the property should be sold 
as is sufficient to* meet the claim, and tfeat where the estate or a 
larger portion than absolutely required for this purpose is sold, it 
must te shown by the purchaser to the satisfaction of the Court, 
% that the money required to pay off the claim ooujd not be raised 
otherwise #t ••• *^ 

INHERITANCE. m 9 * 

Held,- that in, killah Hurrishpore, the custom Q* phool- 
bihaiee dues prevail. That in the killans, the son of a 
phoolbihaiee succeeds to the property in preference of the agnates" 
on failure of male issue by a patranee ; that the ^defendant m 
the present case is the son by phoolbihaiee of the late CKhcker- 
1»utty Mongraj, killahd& of Hurrishpere, and as such is entitled 
£o succeed to the tillahjn preference of tfoe plaintiff who claims 
t as the sen of AdMkant, uncle of Chuckerbutty % •* 



LAND. 
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1. Plaintiff smvtg to establish he,r right 4o lands lying on 
the othev ^ide of a navigable river, where they had* gradually 
accreted, held, that her right was barred under the provisions <■ 

of Regulation XL of 1825 ... 15 

2. rfeld that under the provisions of Clause 1, Section 4, 
Regulation XL 1825, the plaintiff had*ne right to cross a flowing 
unfordable stream and* claim lands which had accreted to the * 
opposite banfc by the gradual recession of the river, unless, he 
could prove there was any locaV custom entitling him to act 
contrary to the law. That as he had not pleaded such custom, 
and had failed t£ prove his allegation that he had at one time 
been put in peaceful possession of these lands by the defendant, «. 
the su^t was dismissed ° 28 

3. Held, that if the owner of an estate with a limited area 
in the Sunderbuns transgresses those limits and cultivates lands 
which, undej the common law of the country recognised by statute 
belong to Government, he cannot, as against Government, claim 
a right to the settlement of those lands aariowfeer, which he has 
cultivated ^without the*- leave and license of Government, the 
zemindar ; if the Government, the zemindar, thinks fit to settle v 
them with another party it is quite at liberty so to do, and that 
power is not restricted by the fact that the party who has 
cultivated the lands, has expended money in the cultivation of 

them. Suit dismissed with costs ... ... ... 1?3 v 

L4tf D, POSSESSION OF. • * 

1. Held, in a e suit for possession and .mesne profits on an 
allegation of plaintiff having been kept out of possession by 






1NB1» 1$ 

defendant, notwithstanding^ decree uncjer Act IV. of 1840 in 
. plaintiffs favor, that plaintiffs claA was proved * possession was # 
accordingly decreed, but mean* profits were awarded only from 
date of suit # . ... 137 

2. Plaintiff having pleaded dispossession under Act IV. 
of 1840, and the lower court having dismissed his suit as barred * 
by limitation in consequence of his inability to prove possession 
within 12 years of suit, it was held, that as plain|i|f proved 
possession of the lands at a. time when the lands were made 
the subject of proceedings under Regulation II. of 1819, the 
possession at that time, although not within limitation time, was 
sufficient to raise a presumption that possession continued in* 
plaintiff until the Act IV. proceedings, # and as defendant also 
pleaded his own possession unde» similar resumption proceedings, • * 
but could not«prove<he fact, plaintiff's possession was held to 
have continued until the -date assumed by him^ as that of the # 

caluse of action and to bring hjm within time • ... 22f* 

LAKHIlfAJ. • * * *••••, 

See Limitation, Nos. 6 and 7. # • 

LEGACY. • 

Plaintiff suingf to recover the share of his wife's portion of 
her father's estate, is met with a plea that the father # dis- # 
inherited her. The plea not being established, the suit was * 
decreed • * 5 . 

LIABILITY.. . • 

Held, that the appellant who bought the rights and liabi- 9 
lities of a fornfer owner in a certain factory, took uponjiimself 
the just debts of the factory, and for the tortuous acts of his 
predecessor, the remedy for such acts brings an action for damages, 
which is only sustainable against the parties committing the «* 
wrong or their privies ?*. 54 

LIMITATION. 

1. Held, that under Section, 30, Act X. of 1859, and Act LIII. 
of 1860, when read together, *i£ the cause of action in suits • 
pending before it, arose before the passing of Act X. of 1859, 
and at such a period as under the old law of limitation to leave 
more than two years*at that date, within which the suit might»be 
brought, then that period is cut down to two years from the date 
of the passing of the Act or the 31st July 1861, whereas if the 
cause of action arose at a period so remote as to* leave less than 
twc^rears to run at the period of the passing of Act X. of 1859, 
then the Juit must be brought within a period answering to the * • 
• perioxTremaining under the old law of limitation, and under no * 
circumstance can the* period for suing in a case in which the 
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cause of action arose befor% the passing of Act X. of 1859, be 
sxtendfld beyond 31st July 1861 > ... *1 

2. Held, that the plaintiff's rjght to redeem the mortgage 

ceased and determined after fhe periocUof one year from the date 

on which notice of foreclosure was served upon him, and that the 

right of the mortgagee then became absolute, and that as plaintiff's 

4 present suit is instituted more than twelve years, from that date, 

and there is nothing in the plaint to remove the suit from the 

c operation of the ordinary law, plaintiff is out of Court under the 

/ statute of limitations * ... * 6 

/ 3. Held, that limitation is a bar to the action, as plaintiff 

f has not fljxwed* possession within 12 years ftTthe institution of 

the suit m »># 51 

* 4> Held, that as the plea of limitation was distinctly waited 
"* v in the court below, it could not be heard in apptoal from the 

c judgment of that cour^ m 77 

•5. Held, first* that general limitation cannot be pleaded in 

* Support of a deM which Is impugned as fraudulent against creditors. 

v Held, Snd, that the evidence proved the beneficial interests in the 

property to be vested in the Judgment debtors, and that the 

v property was therefore liable for theirMebts * ... 132 

6. Held upon proof of the registration of certain sunnuds 
bo for bfe^k as 1795 and 1800 A. D., that the lancb covered by 

s them were lakhiraj before 1790, and that therefore, *iimitatjbr* 
woujd J>ar an action by one who had neglected to resume them 
for upwards of 12 years ...149 

7. On the point whether an alleged rent-free tenure was in 
existence as lakhiraj previous to December J 790, and if so* 
whetter the zemindar's claim to resume is not barred by the 
general law of limitation as rtded in several decisions of this 
Court ^quoted in the above proceeding of the 6th August, &he first 
court distinctly finds that the tenure was in existence as lakhiraj 
previous to 1 790. The Judge however looking at certain decisions «. 
of thg court, hel4 that this fact was insufficient to establish the 
validity *f the rent-free tenure, and therefore gave a decree for 
the plaintiff seeking to resume. 

Held, thfl,t the validity of the grant was not open to the Judge's 
consideration. He has merely to detemdne whether the tenure 
Was in existence before December 1790$ «and if it were, to apply 
the law «£ limitation.^ Held, that the purpose for which the 
suit was remanded, had been mistaken, and that the decisions % 
w cited by the Judge did not apply. ** 

Considering therefore that the zillah Judge and the principal 
sudderameen both deemed that the tenure was in existence 
previous to December H90, the Court held this suit to be barred t 
by the law of limitation . i .. J151 

* • 8. Held, that where a deputy collector's proceeding is nj>t 

* aft award under Act XIIL of 1848, limitation under that Act 1 * 
cs^not apply, % 
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• Held also, that plaintiff had not&een in possession of the lan^s 
in suit for 12 years from the cause of action, but that as Govern- 
ment had received revenue from plainfiff as if in possession, 
Government could not plead limitation against plaintiff. 

Held on the evidence, especially with reference to the chittas or 
1190 B. S., that the lands in suit were not, as* pleaded by 
plaintiff, in his estate of Madubpore, but were in the government 
estate of Ramchunderpore, . held by Government under rights m 

acquired by a sale for arears of # revenue, and leased under those 
rights to defendants. 

Held lastly, ^hat whe*e the resumption officers haVe in J;he 
absence of the owner of Ramchunderpore^ encroached upon land 
belonging to that estate, this laat person is not prejudiced by the • * 
the acts of th« special resumption courts, but is entitled, notwith- 
standing the proceedings taken on them in his absence, to retain . 
the lands clearly appertaining to his deceanially estate. Had 
Government, as owner of Ramchunderpore, appeared J)ejbre the •** 
resumption officers, and had its plea then been rejected, it would 
doubtless, by electing to appear before those special courts, have 
been estopped fuom urging in fhe ordinary courts, ought in <* 
opposition to the judgmeni then gi|jen against it * . . 157 

9. Held on Jftie facts of this case, that as the suit wtfs 
brougfet # # within # 12 years from the date of Raja Kishennath's 
attaining majority as to the lands of which dispossession* firsj; 
took place, and as in respect to other lands, the putneedar had 
proved possession and had sued within 13 years after dispossession, 
the law of limitaion w|is no bar. 

Held also, that the appellant has shewn nothing to refute thej 
principal sudder ameen's finding on th« whole evidence, viz., the 
proceedings at the time of the resumption suit and the maps and** 
reports then submitted after local enquiry, shewing the plaintiff's 
mehals to which he alleges the lands in suit to be accretions, 
and the lands in suit to be bounded on the west fety the M^hanuddee a 
river, while those villages to which defendant alleges the accretions 
to appertain are there shewn to be on the north of that river. 

Held lastly, that the principal sudder ameen decided rigjitly, 
that on the whole, the evidence in favor of plaintiffs case 
preponderated ** * ... If 8 

10. Held, that if plaintiffs had attained majority in Falgaon 
*251 or the 11th February 1845, they would have been in time 
if they filed their ^uit on the 11th February \ 857, but tkey 
actually filed it on the 27th August 1856, and limitation has not 
Jtherefore been exceeded. 

Jjleld, that the plaintiffs do not say that they«attained the age 

of ^8 in 1251, but that they were of full age then, and it is 

.altogether opposed to equity and to the practice of our courts to 

' put tKe most unfavorable construction upon a statement, when 

the effect of so doing is to throw a suitor^unheard out of court . . 20? 

&* Evidence, No. 1. ^ J 

MAJORITY. , 

•See Limitation^ No. 10. J J 
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MAHOJIEDAN LAW.. 


• 


Inheritance. • . 


• 



Throe guits for the property 18ft hy Nujjumoonissa, daugh- 
lly, of Hos8ein Ally, were instituted, one by her husband Ahmed 
•sAlly who said his deceased wife was a* Skeah, and as such he was 
entitled to -eighth Ainas. The second case was brought by her 
mother, Kurumoonnissa, she also said deceased as well as herself 
were Skeah*, and she also claimed an %ight anna share. The 
third suit was brought by Shumsoonnissa who alleged 4 that her 
sister, the«deceased Kujjumoonnissa was a Soonee, that as such 
the husband was entitled to six, the mother to four, and the* 
sister v to six annas of the deceased's projferty. v 

Defendants, who are widows of Hussein Ally, claimed the 
•property as their dower,Smd WoomduteonnissaJ one of the defen- 
dants alleging, that Nujjumoonnissa was a* Skeah contended that 
^Shumsoonnissat » Soonee, had no claim to tnetleceased'e property 
her husband and mother being the only legal heirs. While the 
cases were pending Shumsoonnisfla was substituted as representative 

*for the plaintiffs AJimed Ally and Kurrumoonnissa in the suits 
instituted by them, the former having sold his*righte and interests 

fc to Shumsoonnissa, and the latter having died leaving Shum- 
soonnissa" her sole heir. r 
x Tfee principal sudder amen disposed of all these cases as one, 
and under instructions of this Court, .took no notice of the issue 
raised by Woomdutoannissa as to ttte course of inheritance 
prevailing among the Skeah* and Soonee*, and ^disposed of the' 
suit as** governed by the Soonee law, giving Shumsoonnissa six 
annas as her own right, six as representative of Ahmed Ally, but 
rejecting her claim to four annas as representative of Kurrumoon- 
nissa, as he held that Kurrumoonnissa who had previously for 
herself and as guardian for her daughters executed an ikrarnamah, * 
admitting the right of the defendants to this money as their 
dower, Wis estopped by her own act. Six appeals were preferred. 
The Court rejected the two preferred by Ashrufoonnissa who 
claimed dower, also the appeal of Shumsoonnissa, holding the 
decision of the principal sudder ameen in regard to Kurrumoonis- 
sa^s claim to be correct, and as Woomcftdtoonissa withdrew her 
three appials, the question as to the course of inheritance, as 
Nujjumoonissa was found to be a Sheah or Soonee was no longer 
before the *Court, and the decision of the principal sudder ameen 
was affirmed k . . 71 

MORTGAGE. # 

•Held in opposition 'to the view of the lower court, th^fc ** 
th& defendant's .possession was upon a mortgage and not an out l * 
and out sale, and that as the stipulated term of* mortgage had , 
transpired, and .the defendant nad no right to hold over, order 
o£ the lower court reversed inwnsequence ... 105 

See Idnfltation, Jfo. 2. t * 
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Held, that the notice served uppn the defendant by Government, 
was no legal notice under Regulation y . of 1 812. That moreover, 
plaintiff was only entitled to the enhanced rent from the com-" 
mencement of the year following that in which the courts declared 
his right to enhance rents up to a particular Bum, and to interest 
from the date of the present suit. Decreed accordingly ... 165 

PHOOLBIHAIEE. 
See Inheritance. # 

PUTNEE. * 

* 1. Held, that when a party, a putneedar, has botlnd himself 
to granixa durputnee lease,*and has received rull consideration 
for the same, and the only thing remaining to be done is for him 
to execute the lease, and to give possession ; it is not competent 
to him to grant* farming lease of that property ; every thing <* 

having been done by, the ^durputneedar that it was necessary for 
him to do, the C«urt will consider that as done, which was agreed 
to be flone by th*e putneedar, and will hold any subsequent lease 
granted by him as fraudulent and void as against the durputneej- 
dar. 

Held, also, on the evidence on the record, thajj the Court dis- 
believe the bona fide execution of the farming lease 6et up by 
the plaintiff, appellant ; appeal dismissed with costs -» ...J 140 

2. Held, tKat as in this case th@re is no evidence of the 
existence of tie putnee previous to the plaintiff's first degree ancf 
defendant gave no proof of the bona fide nature of the putnee 
lease, and the evidence subsequent to that date is insufficient in 
the face of the proofs filed by plaintiff to establish tie fact ofj 
its existence, the Court agree in the view taken by the judge, 
that it is a collusive creation, and therefore affirm his order for 
possession. ^ 

Held further on the question of mesne profits, that appellant, 
Kashinath Chowdhry, was up&^ his own admission of possession * 
from 1255 to 1260, as durputneedar liable for tHe profits of this 
period. Subsequent to that time and up to the date of suit, both 
parties must be hell liable, as in the Court's opinion the creation 
of the durputnee by the alleged durputneedar was done in fraud 
jbi the plaintiff, leaving them to settle their mutual claim among 
themselves. The amount of mesne profits to Be ascertained by 
loflpl investigation and to bear interest from the jlate of ascertain- 
, ment to'date of realization ... 197 

REGULATION V. 1812. 

See Notice. . J J 
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REGULATION XT. 1825. 


t 

\ 


See Land, Nos 1.- and 2. 


• 

c 


REMAND. 


• 



• 1. As the partieS had not the tim$ .allowed by. law to file their 
proofs, held, that^bke case must be remanded, in order that the 
judge might allow that time and then re-try the case ... 56 

2. Held, in accordance with the* opinion of the lower court 
that defendants have failed to prove the validity of the lakhiraj 
tenure set^ip by* them, and its existence since* 17 90 uncfer a title 
believed to be valid. m « « 

Held also as to the 52 beegahs of confirmed lakhiraj land alleged 
by defendant to be included in the plaint ; that tll& decision in 
«fcs present state is defetiive, and that ^ase mu^t be remanded for 
a mofussil investigation as to them t . . 209 

"RENT. * 

H 1. Plaintiff claims for renft of 1264, 1265, and 1266, 'with 
interest from the commencement of the year following that on 
which the balance is accrued, up to tMfe date of suit decreed to him 
as a consolidated sum, with certain deductions on account of sums t 
deposited in court on two different dates, and interest on the 
VJum*remainiDg due after such deduction to the date of realization. 
Decreed accordingly. Costs in proportion ... 9 

2. Government resumed certain lands, but took no steps to 
assess ihem or to realise rents from the ryots. Abqut ten years 1 
after resumption, a settlement w^as made with the malik, who 
agreed «to pay the amount of revenue due to government, at the 
settlement jtfntma, for the back period from six monthS after 
resumption to the date of settlement. Having done so, he brings 
the present action to recover from certain lessees, who have c 
regularly paid th&r rents according to the terms of the lease 
granted by his ancestor, the difference of their jumma under the 
lease and the jumma assessed on their tenure by the settlement 
officer. It *was held, that until the lands were measured and a 
freah jummabundy had been prepared, the* ryots were not liable 
to pay enhanced rents, «and therefore, were not bound to pay such 
enhanced rents for past years ... 6S> 

SALE. • e l 

1. Where a debt was sold in satisfaction of a decree, and 
the debt secured by a ziSr-i-peshgee lease of certain villages, held 
that the purchaser wouM be entitled to the same security as -, 
the creditor held in the zur-i-peshgee lease. t u 

*Held also, that the sale so made of the debt and security was ' » 
not a sale of personalty only, but a sale^of an interest in land as 
contemplated by t Section 3, Act IV. of 1846, and subject to the 
rules which govern sales of lancfed property . ., 97 
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2. Held, that the transaction between plaintiff and defen- 
dant was in the nature of a conditional sale, {hat the notice of 
foreclosure has been admittedly issued in* proper legal- form, and 
the year of grace has expired ; {hat ^he defendants have not paid 
the sums borrowed, and that consequently plaintiff is entitled as 
absolute owner to the property mortgaged to the possession 
sued for by him. Decision of the Judge affirmed with costs 

STAMPS. 

Held that under Section 12, Eegulation I. of 1814, which was 
the law in force when^defendant's pottah was„executed, .that 
document was admissible without befeg stamped, as a lease in 
lands, paying revenue to Goveynment. * 

Held on the whole evidence and probabilities, that the 
plaintiff had not shewn any valid.ground in his Appeal by submit- 
ting proofs of his title to justify interference with the order ofthe 
court below. j J J '*.,.. 

See Limitation, No. 4. 



XT 



200 



> ; 



Printed at the AUpom Jail Prett* 



( Digitized by VjOOQIC 



• 



. « 



Digitized by VjOOSlC 



• • 



D E C LS TO N S 

*)F THE • 

SUDDER DEWANY AD'AWLUT, 

IN CONFORMITY WITH ACT XH. 1843, • * 



The 3rd January 1S6?. • 

H. T.^Raikes, C. B.» Trevor, and G. Loch, Eaqs., Judges, 

Case No. 243 of 1860. 

Regular appeal from the decision qj Moulvee Yatazad Hosseinp 

Deputy Collector of Nuddeg, dated the Gth'May 1860. ^ 

Mr A RoberJ**Larmour, (one of the Defendants,) Appeilant, # • 

* versus 

• • • 

Rajkishen Mitter and others, (Plaintiffs,) and others, (Defendants,) * 

Respondents. # 

Mr. JB. T. Allan and Baboo Chimdernath Chatterjee, fo£ appdlant. 
Baboos Kiskenkishore Gho&e, Ramapersaud Roy, and Sumokoonath * 
Pundit, for respondents. # 

a.g.* 
Suit laid at Co.'s Rs. 8,606-4-10. 

The plaintiffs in this case, Hurrypersaud Miiter and others, *p Id > ***** 
sued Mr. Larmour, the manager, on behalf of the Bengal Indigo 30, Act*!! "oj 
Company and others, for the recovery of possession of a mouroo- *a59, and Ac\ 
see jote belonging to them, from which they had beSn illegally when read to! 
ejected by the defendant. * # • • gether, if the 

The defendant in his answer denied the plaintiffs' title^ and their Intuits pend! 
dispossession by him, but pleaded, that as plaintiffs had refused to in 2 before «*it, 
appear to enter into a settlement when called upon to <jp so, the thTpa^ing °o* 
lands had been settled according to law with other tenants. Act x!of 1859, 

The deputy collector laid down two issues.* 1st, Is the jumma ^rfodasundei 
in .dispute, the mouroosee of the plaintiff's?* 2nd, Have plaintiff's the oidiaw 0: 
be^ dispossessed by Mr. Larmour? # 
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leave more j» ne deputy collector, for reasons into which it is unnecessary 
at^that Sate! to°enter, answered both issues in the affirmative, and decreed to 
within which plaintiffs, possession of their jpte, with coats. 

t» e SU brougnt, From.the decision o£ the deputy collector an appeal has, under 
then that pe- section 160, of Act X. of 1859, been nGw preferred to this Court by 
down to two the defendanUbelow, and it is urged en his behalf by Mr. Allan* 
yearafrom the that as^it appears from the plaints tself that a period of two years, 7 
passinffof the months and some days had elapsed since the date of the disposses- 
Act or the 3Ut sion alleged by them, then, according to the provisions of section 

wh^real if 6 the 30 > of Act X of #]i859 > the suit could not be heard, inasmuch as by 
cause of acfion that law all suits instituted under it s^ust be commenced within the 
arose at a period of one year from the date o*f the accruing: of the cause of 

period so re- r . * J & 

mote as toleave action. • + • 

less than two On the ^ther side it was contended by Baboo Kishenkishore 
a^the pe'rbd Ghose* that under Act LIII. of 1860^ passed on the 26th* f)ecem- 
of the pacing ber last, if the cause of action shall have accrued % «before # the first day 
1359, then the °£ August lb59, that ^, the date on which • Act X. of 1859 came 
suit must be into operation, such suit may be instituted within two years from that 
a r °^Hod Wit at n ^ a y '> that the present suit was instituted <*n<the 15 th^ February 1860, 
sworingto the and the cause of action arose in 1857 ; that consequently, under the 
mg^der 11 the ' aw recen ^ly passed, plaintiff is^within time, and the appeal should be 
c(| law of limi- dismissed. . • 

ufder^no d£ The W oris of section . 30 > of Act X - of * 1859/are : " Except, as 

cumstance* can otherwise "provided, all suits instituted under this A$ shall ]>e com- 

the period for m enced within the period of one year from the date of the* accruing 

in which ^e of ttte dause of action;" by Act LIII. of 1860, which is an Act to 

^^w aCt th n amen( ^ -^ ct X * °f 1859, i fc ls enacted in section I., that the following 

passing of Act provision shall be read as part of section 30, of Act X. of 1859, " If 

X- of 1859, be i n any^uit to which this section is applicable, # the cause of* action 

vond 3ist^uiy shall have accrued before the fiist day of August 1859, such suit 

wsi. shall be instituted within two years from that day, p,r, reckoning 

from the passing of this Act, within a period equal to the period of 

limitation for the institution of the suit that remained unexpired 

at the«date of tte passsng of Act X. of 1859, provided that no such 

3 period shall extend beyond the 31st July 1861," and section 2, of the 

law enacts — " That any suit or appeal instituted under Act X. of 

1859, which may have been dismissed or rejected on the ground that 

th$ suit bad not been commenced within the period prescribed in 

section 30 of the said Act, may be reviv?d if the order of dismissal or. 

^* rejection snail be contrary to the provisions of the foregoing section, 

and a petition for the revival of the same shall batpresented within 4 

^ montits of the passing of this Act, to the collector or court, by which 

" suit or appeal may have been dismissed or rejected. The petition 

may be written on tbe*stamp required for petition presented to such* 

collector or court/' • . * 
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Now it is clear from this law, tha, tin all suits instituted under Aet 
X. of 1859, and pending at the period of the passing of the last 
mentioned law, if it appears that ^he cause of action arose before the 
• passing of Act X. of 1859, $nd If the party •suing had, under the 
old law which allowed him 12 years within which to sue, at 
the date of the passing of tile abovementioned Ac% viz., 31st 
August 1858, more than two years within which to su«, the 
period within which that right could be exercised, is cut down 
to two years from the passing of Act X. of 1859, or, in* 
other words, limited to .the 31st July .1861 ; # whereas if the 
party suing had, at the tiUfe of the passing of Act X. of 
1859, less than two years to run of the twelve years allowed to 
him by the old*law withfn which to sue, he has, frdhi tty passing 
of the Act a period allowed to him to sue equal to the period re- 
maining to him under the old lfcw within which he might have ^ued ; , 
but under no •circumstance can the period for suing be extended to 
any one in either categoi*y beyond 31st July 1361. •• 

Again, in all suits already decided, a provision.for the revival of a suit# 
is given tS the court which nas decided the suit, or *iif cases* which • 
have been appealed to the highest court in which the suit has been 
heard, if the* application be made to siiWi court within four months^ 
after the passing o£ the A>ct, that is, after the 26th December 1860, 
in cases which ha*e been unappeafed, the lower court will «re-hear 
the cast f # in case% which have been appealed, the appellate court will • 
remand the case for re- investigation if it appears that ijie plaintiff 
is within time according to the rule laid down in the Act. 

The suit before the Court is •still pending, and it is for the Court 
to apply to the presenjj case the recent law which has -been incor- 
porated with Act X. of 1859. As then in the case before its the 
plaintiff's cause of action arose on the 1 18th Bhadun 1264, ojr 2nd 
September 1887, he had at the passing of the Act X. of 1859, 
nearly ten years under the old law, within which he might have 
sued, that period is curtailed to two years froni the 1st August 1859, 
the date of the passing of Act X. of 1859, and as Se suetj on the 
15th February 1860, only seven months subsequently, he is quite in 
time, and the objection of the appellant falls. 

The appeal is therefore dismissed, and the order of the court below 
affirmed, but in consideration^ the circumstances, that at the time 
of the preferring of the appeal, appellant was borne out by the law 
a? it then stood, each party will bear his own costs in this Court. 
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The 8-rif January 1861. 

C. B. Trevor and G. Loch, Esqs., Judges, and 0. Steer, Esq., 

Officiating* Judge. 

t # % Case No. 227 tf 1860. 

Regular appeal from the decision of Mr. JP. J. Herschell, Acting 
Collector of Nuddca, 9 dated \§th April I860. 

Birojamoyee Brahmonya, (Plaintiff,) Appellant, 
% versus 

# Messre. Hill and Co., (Defendants,) Respondents. 

Baboo* SumbhoonatA Pundit and *Bankymadhub Banerjea, for appel- 
lant* f 
4 Jlfr. 72. tf 7 . Allan,*nn& Baboo Ramapersiud Roy and Aushootosh 
• 2)$w, for respondents. * * 

Suit laid at Co.'s Rs* 12,006-10.8. 

pfai^t^tho** ^ HB Pk* 11 ^ appelant, instituted this feuit before the collector, 
with her coifor the share of rents [lue to her upon a lease held by the defendant. 
^oTtT 8 ' ^th* ^ appeared ttiat when the lease was giVdh, the ijcrar o* engage- 
defendant, is ment was drawn up in the name of Damoodur Roy for himself, 
not competent and as guardian for Bunwar#3 Lai and Moorooleelal, -and that of 
^er individual °^her sharers. It is allged, that Mooroolee died after he attained 
fchar * r* h th * ^ ma 3°Pty' am * ^at Bunwaree,^also having fcepome of full age, 
that the defen- ^°°^ u P oa himself the management of his affairs *4Uid contj^ueeLso 
dan t was at to do up to his death. The plaintiff, being the heir of these two 
e^^^^^fperaons, Bunwareelal and Mooroolee, sues in her right, for l-3rd 
aityone or more the stipulated rents of the farm held c by the defendant, 
who** JSnUy The defendant pleaded that he had paid the rents in full, and 
gave hini the that Instead of suing him for her share of the same, the plaintiff 
ivase. should have sued her partners^for any thing due to her on account 

of the rents. • « 

The collector found, that from the receipts filed by the defendant, 
the rents had been fully paid according to agreement to the parties, 
% who^ntjer that deed, were entitled to the rents. He dismissed, 

therefore, the suit of the plaintiff against the defendant, and referred 
her to an action for settlement of accounts against her co-sharers. 
The appeal to this Court is against this finding, and it is im- 
pugned on the ground,*that even if t^ alleged payments had really 
been ma4e, they were not payments to a party who had any right 
to receive them as on behalf of the plaintiff. ♦ 

m After tearing from the pleader for the appellant all the objec- 

c tions he had to urge against the payments, and the grounds upon 

which he maintained, the plaintiff's right to receive her own share 
of the rents, it appeals to us, that these arguments are throwfc 
„ away, because the plaintiff has really no separate right of a^on. 
33ie ikrar is in favor of the sharers jointly, and a joint sujlt is the 
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only form in which action can legally be brought for the rents,, of 
the lease. 

Sumbhoonath Pundit, the pleader A>r the appellant, endeavours 
£0 remove this objection to the suit on the argument, that* though • 
the ikrar stipulates for the "payment of a particular lump sum to 
the proprietors generally, mefltion is at the same tinfe made as to 
the extent of the shares of the several proprietors, and that each, 
therefore, was competent to sue for the amount individually due 
to each, but we cannot allow that this fact at all alters the nature 
of the contract, as it respects the proprietors and*fheir lessee. The 
insertion in the ikrar of thefproportionate interests of the several * 
proprietors in the leased estate, will enable them, no doubt^to settle 
their account? among tfiemselves without diffigulty, but^that these 
particulars give any title to any of ihe sharers to sue the lessee 
separately for the ^hare of the rents due to each, does not«follo*w, m 
and it is indeed cfuite opposed to the clear terms of the contract, * 
which enable the lessetf to make payment t*one or other of thej», 
payment made to one of them being mad$ to* him on his otvji 
accouni^and a% trustee for* the others. Neither is it tfny argument in 
favor of the legality of the present suit, as it has been urged, that 
the defendant actually acknowledge* the plaintiffs right to receive 
her separate share of the rents, for such a payment is according to 
the contract, an*f ths defendant Vas justified in paying his.rents to 
any ef<the joi»£ sharers, they arranging for the adjustment of their* • 
uhares among themselves. 

The order of the collector which dismissed the plaintiffs sifTt, 
though on other grounds, is •therefore confirmed, and the appeal is 
dismissed with costg. 



# The 14th Januaby 1861. • • 

C. B. Trevor and G. Loch, Esqs., Judges, and* C. Steer, Esq., 
• Officiating Judge. 

Case No. 317 of 1958. # 
Regular appeal from the decision of Mr. E. 8. Pearson* Additional 
Judge of Dacca, dated the 15/A January 1858. 
Musst. Nufeesa Khatoon, (Plaintiff,) Appellant, 

• versus # 

Mr. G. P. "Wise ancPffthers, (Defendants,) Respondents. 
% Baboos Sumbhoonath Pundit and Dwarkanalh Mitter, anil Mr. R. T. 

Allan, for apgellant. 

Baboos Ramapershaud Roy and Kishenkishore Ghose, for respondents. w 

Suit laid at Co.'s Us. 22,517-4. 

. The plaintiff is the proprietor of an estate on the western hank P 1 a 1 n t i 

<A the^Demissaree, and she sues to recover •possession of 363-4-4-2 S^arTof h 
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©f^" F°th™ ^ an< * on * ne wes *ern bank, which she affirms, are lands which ori- 

ertat*, fo mot ginally belonged to her estate, but having been gradually cut away 

witha plea that by the encroachment of the ri^er, have re-formed on their original site 

inherite/ker. on the opposite side of the river. Tnfe plaint further states, that a suit 

The plea not was instituted on the behalf of government to resume these new 

•dtheauit was f° rme d lands* but the special deputy collector finding that the 

deoBetfd. plaintiff had not more land, both*old and new, than what she was 

entitled to as the proper area of her original estate, released from 

the claim of resumption the lands which were in her possession. 

Having been sine^ dispossessed from these by the defendant, she 

• sues to recover possession. ^ m 

The answer of Mr. Wise raised various pleas in bar, among 
which was one of limitation, and as respects *the merils of the claim, 
he denied t»hat the lands sued^ for were the restored lands of the 
plaintiff's estate, or that they were released as such by the resump- 

• * tion authorities ; and he maintained that their position exactly corres- 

ponded with lands forn^rly held by turn, which had for a time dis- 
appeared, but had "again re-formed exactly where they were before. 
It will be se&n^ therefore, that both parties claimed the lends on 
exactly identical grounds, each affirming, that the lands sued for, 
were lands once lost to their respective estate, and now re-formed 
^ $n the very position they originally occupied. * 

- ^ •> The lojver court rejected all the fJieas in bar, but^ventually, after 

*-> .trial upon the merits, pronounced that the plaintiff had never .been 
in possession of the lands sued for, and consequently dismissed her 
chiim*unfier the statute of limitations. 
\ The points for our decision are, whether the law of limitation 

applies to or affects the'plaintiff's claim, and if the suit is to be decided 
on its n^rits, .whether the plaintiff has established her right to the 
c lands sued for. * 

c ♦ 

C 

Judgment. 

With respect to the two first points of enquiry we have to observe, 

that the suit is fo* lands which were professedly the subject of an 

^ . enquiry by* the resumption officers. Their proceedings show that 

the lands then under enquiry were claimed in part by the present 

plaintiff, and # in whole by the present defendant. 

Tfce plaintiff claimed then, as she does now, 363-4-4-2, and as 
respects the^ge, they were described by the resumption ameen who 
* surveyed them, to be in the condition as follows : • 

1 236 kadqs were distinguishable, but still partially under water. 

} * 56 kadas were in jungle, and 

I v 71 kadas were in cultivation under the defendants and others. 

i We hold that this report of the resumption ameen is good evidence * 

1 as to the condition of tfre lands at the time of the decree-of t)jfi 
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resumption court in 1847. The very # object of the enquiry was to 
ascertain the estate of the lands, and as at the time there was no 
question between the parties to this suit which rendered a false des- 
cription of the lands any benefi^to either, there can be no ground 
to regard the ameen's account as otherwise than correct. 

If then 236 kadas were not completely out of water^and 56 were 
lying waste, their very condition precludes the presumption that 
they were in the possession of any party, or that any one had exer- 
cised the right of ownership over them. • 

As twelve years have not elapsed from the timcfthe lands were in 
this condition up to the date^when this suit was instituted, or, in 
other words, as defendant has not shown a twelve years' possession on 
his part adverse to the plaintiff, the law of limitation, offers no bar to 
the claim, which the plaintiff has made to these*fcwo portidhs of land, 
which must, therefore, be decided upofe its merits. # • 

With respect however to the 71 kadas shown by the same report 
to have been'then in thej,occupation of Mr. W^se and others, as the* 
plaintiff has given no proof that the above parties held these lan(fs 
as tenants under her, shs has clearly lost hef right. o£ action under 1 
the law of limitation. 

With respect to that portion of th^ claim of which we have given 
our opinion that»it is not effected by the law of limitation, we can^ 
only view it, though neither party have so viewed it, in connection 
with the commoft law of the country. The question then is, to , 
whoiri*cfQ lands in the predicament described in the plaint, belong 
according to this law ? Regulation XI. of 1825 is the law Ufidet 
which this question must be decided, and under it by no possibility, 
can she, plaintiff, establish her right to the lawds sued for. Being on 
the other side of an vnfordable stream, where they hav,e gradually 
accreted, and where, by their very orj gin, all trace of their identity 
must have been lost, the plaintiff has no right to follow them, and 
they remain an addition to the estate of the party with whose lands 
the^ lie in contact. 

Sumbhoonath Pundit, the pleader for the appellant, urges upon 
our consideration, that this case should be regarded as a special one, 
to which the provision of Regulation XL of 1825, cannot be fitly 
applied, because (he argues) neither side have made • any refer- 
ence to this land in asserting their respective claims ; that the case 
went to trial upon pleas alt&gether distinct from any consideration 
arising out of this law ; that the law was equally overlooked by the 
resumption officer^who actually recognised the plaintiff as pro- 
prietor of lands on the eastern bank of the river, ana as such, 
released to her the lands in suit; and the lowe* courts have, in like 
-manner, alone looked to the pleas on either side, as those on which 
their respective claims were ultimately to stand or fall. 
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But we cannot allow, that tjie case is in any way a special one, 
which renders the application of the ordinary rule of law inapplica- 
ble to it, nor has any special or local custom been pleaded, which 
makes this an exceptional case. It is quite true, that neither the 
parties" nor the % resumption officer, ner the judge in the lower 
court have applied the provisious of Regulation XI. of 1825, to the 
determination of the question involved in this case, but we cannot 
shut our eyes to this oversight, and as a particular law has been 
passed especially for the adjustment of disputes arising out of claims 
to alluvial formations, we are bound to decide the claim before us, 
which is one of this sort, according^ to this law, and any other 
course would not be legal. 

On the ground, therefore, of limitation, we dismiss Jthe claim of the 
plaintiff t# 71 kadas, and, on the ground of the merits, we dismiss 
ber c^im to the remainder stfed for, with all costs. * 



*• T»s 16th January 1801. 

«C. B. TEEvou^and G. Jjoch, Esqs., Ju^gfs, and C. Steer, Esq., 

Officiating Judge. € 

Case Ifo. 324 of 1858. 

+* 

* Regular appeal front tie decision of Mr. J. Weston, 2nd Principal 

"* * €v$der Ameen of Tirhcot, dated the 22nd Match 1858. 

* Moonshee Kalipershad and others, (Plaintiffs,) flppellante, 

^ ^ versus 

* Sheopershad and others, (Defendants,) Respondents. 

% Baboo Ramapersand l}oy and Moonshee Ameer All, for appellants. 

Mr. R. T. Allan and Baboo Kishenkishore Ghosf, for respondents. 
* * * Suit laid at Qo/bRs. 7,738-5-6. 

Held, tha* "Plaintiffs sue for possession with mesne profits of \ third share, 
r^httored^m that * s ' °^ 6-6-*-2 of Mouzah Bissenpore Bajah, which were mort- 
tli e mortgage gaged by their ancestor Manick Buksh Kalia, on the 20th August 
ceased and de- 1837, Sby their being declared entitled to redeem the same, and by 
the^period of the eancetment of the proceedings in foreclosure held under Regu- 

thl lTte fr T Ution XVIL of 1806 ' 

which noticeo* The defendants plead foreclosure of the mortgage, and possession 

foreclosure was un £ er that foreclosure for a period of mdre than twelve years barring' 

served upon,. , . ..,*», • r , P • . x i* 

him, and that the plaintiff's right of suit. 

kfew right of the The principal sudder ameen has declared plaintiffs out of cour£ 

theY fc ^c^e under th%statute of limitations. «> 

absolute, and From that decision an appeal has now been preferred to this 

airs M ptt Court by the plaintiffs below, and the only point urged by 

suit is institu- Moonshee Ameer Ali v)n their behalf, is the inapplicability of thcr^ 

&£°£?E statute of limitation to. the case. . . # 
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The deed of conditional sale was executed by plaintiffs' ancestor ^JFA^J?^ 
on the 20th August 1837, on the 6th August 1842 notice of fore- Nothing in the 
clpsure is served, and on the 22j*d of 'August of that year, the P laint & *?; 

, J . , . i i j x /» i.i_ . J j move ■•the suit 

mortgagor gave a receipt in acknowledgment of the same, and on f r0 m the opera- 
the 26th January 185 7, the present suit is instituted. % tion of the or- 

Now it is quite clear, that the right of the plaintiffs to redeem the p i^2ff is? cut 
mortgaged property ceased and determined on the 23rd August of Court under 
1843, that is, after one year from the receipt by fche mortgagor of ^tatfons* ° 
the service of the notice of foreclosure, when the right of the mort- 
gagee to the mortgaged property became absolute. * 

^Prom that date to the institution of the present suit, more than 
thirteen years l^ave elapsed, and as there is nothing jn the present 
suit to remove it from the operation of the ordinary law *>t limita- 
tion, wfc are clearly of opinion, that plaintiffs' present suit is by, that 
statute barred. *> ' . ' * 

We, therefore, affirm the judgment of the principal sudder ameen, H 
with costs. • 



The 16th Ja^hy 1861. 
C. B. Trevor andG. Loch, Esqs., Judges, and C. Steer, Esq., * 

/ Officiating Judge. ^ •» ^ - 

Case No. 259 of i860. * J * . 

Reg u tar appeal j rom the decision of Mr. W. C. Grant, Deputy Qol<* 
lector o/Hooghltf, dated the %Mh March 1860. 

Thakoordass Gossain, (Plaintiff,) Appellant, 

versus -> *# 

Petumber Roy and another, (Defendants,) Respondents.^ 

Baboos Kishenkishore Ohose and Obhoy Churn Bose, for appellant. 
Baboo Baneymadhub Banerjea, for respondents. 

Suit laid at Company's Rupees ^982-8-^3. © 

The plaintiff in this case, Thakoordass Gossain, zemindar of lot Plaintiff 

Hateesalah, Pergunnah Chomaha, sues Petumber Rdy, the putnee- f^ll™ j^ 

dar, and Hurreemohun Mookerjee, the party in possession, for and 1266, with 

• arrears of rent due from 126 l£o Ughrun 1266 B. CE., with interest. ^ er ^ m ^ 

He alleges that the defendant Hurreemohun has never 4>aid him ment of the year 

any rent at all, but has paid into the collectorate at different dates ^jS^^SSf 
«r*r»/\rt.»/»iin t * /» . i on which the ba» 

Rs. 29,8o6-ll-2 <»ily, on account of government re venire having lance is t crued, 
been paid by plaintiffs, that deducting that amount from the whole ^^^J^ 
gum due from Bysack 1261 up to Ughrun 1266, viz., 36,005, there to Mm as a con- 
remains due 6,415-15-18 as principal and 1,566-8-5 interest, alto- ^ij^^rtain 
getber 7,982-8-9, that consequently this suit is brought for the re- deductions on 
co very of the same. account of sum* 

c 
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*«P° 8ite ^ in The defendant, Petumber Roy, has not appeared, but Hurreem<v 

dlfferent dates, hun Mookcrjee, who has appeared, has purchased the putnee tataok 

and interest on f rom y mj a nd filed € an answer to the effect, that the sum of Ba. 

mahring m due 6,149-11-16 alope remains due after deleting 1 the sum paid into the 

after such de- collectorate ; ihat he, plaintiff, has wrongly included Rs. 2,676 within 

dSte'of r^ika- W s claim, by calculating rent wp to Ughrun 1266, at 12 monthly 

tion. Costs in instalments instead of according to the instalments entered in the 

proportion. .tubooleut of his, "defendant's vendor, Petumber Roy ; that more* 

over, he on the 20th Poos, deposited Rs. 2,300 in the collectorate, and 

* that he is entitled to a deduction of jthe amount, together with 8 

annas, on account of the stamp paper on which his petition was 

engrossed ; thst the balance due to the plajntilf is <^dy 3,889-3-16, 

and that \ie is ready to deposit the same ; he therefore prays, that 

fhe court, on receipt of the same amount from him, will order the 

* * payment of the same to plaintiff, and exonerate *kim from the unjust 

*<lemand of plaintiff, a^d for interest and cqsts. 

The deputy collector gave plaintiff only a partial decree, and he 
^ declared each* party liable to pay his own costs. 

From the decision of the deputy collector, an Appeal has now 

been preferred to this Court b# the plaintiff below, he urges, 1st, thpi 

fc. the decree of the deputy collector is vague and defective, inasmuch 

"^ *- as it does not mention, what exact sum out of thfc amount claimed, 

" * is decreed in his favour, and 2nd, that the orcjir^ of the^ deputy 

collector, that each party should pay his own costs, is unjust and 

Voiftrafy to the practice of the court, according to which he is 

entitled to cost on the amount decreed. 

The present disputfe is one simply of account between the parties 
before us, vho are both large landholders ; ttie defendant holds a 
putnee talook within the plaintiff's zemindaree ; but he has never 
registered hw name in the serishta of the zemindar ; and the 
consequence of this failure on his part, is a feeling of bitterness 
between landlord and tenant, which nas been exhibited in the pre- 
sent £uit. * *" 

As to^fche averment of the defendant, that he has repeatedly sent 

to plaintiff through his servant the whole amount due up to Ass$r 

1266, but that plaintiff refused to take it, we entirely discredit it^ 

it is supported not byw the evidence of respectable men to whom 

the payment of such large sums to thYplaintiff would naturally he 

•* entrusted, but by the statement of creatures of the defendant, upoji 

^ whom nqreliance can be placed. Moreover, the statements themselves 

are not such as to command . credit, and the plea, we think, is.u*- 

troduced solely with* the object of avoiding the charge of interest. 

There is no contention between the parties before us as to the 

^ amount yearly deman^able, or as to the amount which has been jaid 

igto the collectorate as revenue by the defendant, to a deduction of 
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which the plaintiff is entitled, the contention is confined simply 
to the amount remaining due from the defendant. 

On examining the accounts before us we find, that the rents of 
1961 and 62, which remain inArrear at th^ end of those years 
respectively, was collected ki 1263, and that the rent of £he last 
year has all been paid. It appears, however, that* tts^ 2,366-6- 16-1 
Remain due on account of 1264 ; Rs*2,547-7-ll«lon account of 1265 ; 
and Rs. 1,502 on account of 1 266 ; the defendant objects to the claim 
of plaintiff on account of this last year ; that he*has included in it 
the sum of Rs. 267-6, which, according to the kistbundee in the kuboo- 
leut, are not payable till the # month of Ughrun, though his claim 
is*only to Assar. This objection on the part of the defendants, we 
find on a refer«nee to t^e kubooleut,»to be well founded, and we, 
therefore, deduct the sum objected to, which leafes Rs. l,f 35 as the 
balance 4ue up to the date included in flhe present claim ; and, jnorev 
over, we find^that #n the 29th Poos 1266, plaintiff deposited the sum * 
ofRs. 2,300, and on the 14th Maugh a furtheysum of Rs. 3,839-3-6 ; # 
upon these two sums from the date of their payment into court, 
plaintiff i§, under section* 75, of Act X. oF1859, not entitled to* 
interest. The claim of the defendant to be allowed in the accounts, * 
the 8 annas on which he engrossed l^s plaint, when depositing the 
sum of 2,300 on the 29th Poos 1266, we consider to be untenable, ^ 
if a defendant insfead of paying «noney to the person entitled to it, 
pays it yito cou^* he must bear any expense which the'course of 9 
conduct adopted by him, entails upon him. 

' "We, therefore, decree to plaintiff the balance due on* account o£ 
1264, 1265, and 1266, with interest from the commencement of the 
year fallowing that on which {he balance accrned up to the date of 
suit, viz., 28th of P<fos, 1266; the consolidated sum pf principal 
and interest due on that date Rs. 2,400, the amount of the deposit < 
'made on the #9th Poos must be deducted ; on the sum remaining 
tlue, interest must be charged at 12 per cent up to the 13th Maugh 
1266» a further deduction of Rs. 3,839-3-6 must then be made from 
the consolidated sum due at the period of th% institution of the suit, 
minus the 2,300 previously deducted, and on the sum^ remain- 
ing due after such double deduction, interest at 12 per cent must 
be charged from the 14th Maugh 1266 up to the date of realization. 
The amount of costs was* not deposited by defendant, when tfce 
^Giims above noted were deposited by him ; Section 74, ofAct X. of 
1859 will not, therefore, apply to the present case, but the ordinary 
role as to costs miast be followed, and they must be bornp by eaca 
pasty in proportion to the amount decreed and dismissed* 
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The ICth^Januaby 1861. 

C. B. Trevoe and G. Loch, Esqs., Judges, and C. Steer, Esq., 

Officiating^ Judge. 

Case No- 273 of 1860. 

Regular appeal from the decision of Bahoo Obhoychurn Bose/Deputy 
* * G>tjector of Barasel, Zillah 24- Pergunna As, dated the 6th August 

1860. 
• Mussamut Omaruth Debea and others, (Defendants,) Appellants, 
• * rersus 

* Brijnath Pal Chowdry and others, (Plaintiffs,) Respondents. 

Baboo Tarucknath Sein, for appellcnts. 
Baboo^Kishenkkhore Ghose and Mr. R. T. % Allan, f«r respondents. 

When » par- # Plaintifp sued to recover arrears of rent with interest amount- 

^ t ^^ li ^ingt8Rs.7,859-2as. lg. due from 12*57 to 1266\ The deputy collec- 

the cubooieut tor gave a decree for the plaintiff, and the defendants have pre- 

menfon F whSh ferred an a PP ea } ir(mi tliat judgment. 'They admit that they 

h i s claim i i»are in possession of the tenures, for the rent of which the suit 

based, sucfcjg brought^ viz., the one tenure comprising 700 b^egabs in Sheir- 

not be after- cotty, Suddercotty, Chowhatta, and Banessurcotty, assessed at Its. 

JJSess^^- 409-8-11, and the other ir? Mouzah Assicoorah^ comprising 200 

Tenoe be suffici- beegahs, and assessed at Rs. 100; that they received a jungle- 

^^ToSSSF*' ^oory P°^ aQ f° r ^ ne first-named tenure in 1230 ; ihat subsequently 

m pres^bed in in 1237, the zemindary in which these tenures* were situated, 

x°^t n i8?9 A 0f wa 5 Partitioned, and they fell to the share of Eshur*Chunder 

Ws extension "i Chowdhry, with the exception of the land in Banessurcotty, 

oftime. If, how- comprising 25 beegahs, half of which fell to the share of Eshur 

woceed without Chunder, and the otber half to that of Jog Narayan, tot* whom 

the production plainftff has since paid rent ; that of the remaining lands which 

mentis iS>- compised several gantees, 5&J. 15c in Sheircotty, 80 beegahs 

aence' will not in Suddercotty, and 276.2c. in Chowhatta, tota£160 beegahs 

%£?uii*or 9c -> were resumed by government in 1248 = 1842, and settled 

proye a, bar to with the Rajah of Njiddea ; that in 1237, they applied t8 the 

. ^e caseT 1118 of zemindac for a deduction of rent on account of 300 beegahs which 

In the present had been carried away by the Kalinde river, and on 15th Falgoon 

Satntiff th °had 1252, they, after local enquiry under instructions from the zemin- 

not filed his dar had been made, received a pottah from Ram Ruttun Roy, 

Wb00 defendalt tfte then n * aib of Eshur Cntmder Eftl Chowdhry, in which deduc- 
admitted, that tions on^account of the above alienations and diluviation were made, 
hisjumma was an( j ^ e remaining area comprising 375 beegahs, was assessed at 
aT^tLi/sum 9 annas jer beegah, giving a jumma ofRs. 22S, which has since 

; xnentioned by been paid, as shet\n by the receipts of Ram Ruttun and other 
pleaded/ th*at naibs of the zemindar; that the lower court, without requiring 

t iubeequently it an y evidence from the plaintiff in the shape of a cubooieut or 
^oa^tcoQvmt accounts, have, merely on the defendant's statement thatc*his 

t u 

If 
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jumma was onceRs. 409-3-11, and without any proper investigation of d ^^^ 1 
into the truth of defendant's allegation that this jumma was sub- and that he had 
sequently reduced to Rs. 225, given a decree for the plaintiff ; that received »&"** 
before the lower court could locj* to tfie defendant's allegation, plaintiffs naib. 
the plaintiff was bound to produce some evidence in support of It was held, that 
his claim, and as he failed to 61$ the cubooleut, upon which that bound* to prove 
claim is based along with the plaimt as required by law, his suit his allegatjpn^ 
must necessarily be dismissed. The pleader for defendants, arTpel- Sto^lo to* 
lants, added, that should the Court be against him» on this point, the satisfaction 
he would shew that the dowl received from Ram^JSuttun was a ^^^^ 
genuine document ; that Ram Suttun was naib of the zemindar, missed* 
and* authorised to grant the dowl; and that appellant had paid 
rents in confornjity with its terms ; and that the ^bject of this 
6uit was to get rid of a tenure having a fixed Jumma. • 

The respondents' pleader in answer stated, that though # the* 
cubooleut in which* the claim was based, had inadvertently not * • 
been filed with the plaint, such omission did not necessitate a 
dismissal of the suit, and as {he appellant had in his answer* 
admitted, that his rent vtas originally fixed at Rs. 4Q9, the rate • 
at which this actfon was brought, but pleaded a subsequent arrange- * 
nxent with the zemindar's naib, Ram £uttun, under which deduc- 
tions on account • of diluvion and resumptions were made, and the •' 
tenure held by him at a reducjd jumma, it was for him to __ — 

prove thig plea,j*\d on his failure to do so, and the payment of m m 
rents also alleged to have been made, plaintiff was entitled to • 

recover the full amount of his claim. * • «• • 

Judgment. /• 

The proper course for a parfy bringing a surt in court, is to file 
with his plaint, the original document on which his claini is {jased. 
The neglect to do so, however, does not necessitate the dismissal • • 
of the suit, but the document, if afterwards sought to be put hi, 
cannot be received unless its non-production be sufficiently excused, 
or th* collector see fit to extend the time. In Section 38, Act. X. 
of 1859, this rule is clearly laid down. If tfhen, a^in the present 
case,_ the suit can proceed without the production by plaintiff of his 
principal document, we think, the appellant's first objection to the 
further progress of the suit to be untenable. In his answer the 
appellant admits possession of the tenure, for Jbhe rent of which thjp 
suit is brought. He acknowledges, that the jumma was as stated 
by the plaintiff, but he pleads, that at a subsequent period this +*\ 

iumma was reduce^, and a dowl bearing a lower rent was granted 1 

aim by the zemindar's naib, and that he has since paid rent accord- *" 

Wry. In support of his statement, that he received a dowl at a • 

reduced jumma from Ram Ruttun, the naib*of the zemindar, the 
apjjellant; has cited one Ishwur Chunder Biswas, whom he calls bis 
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gomashtah, to give evidence.^ This witness deposes, that in 1252, he 
was in attendance on Ram Ruttun at Bussuntpoor, and received 
from him the dowl filed in this suit. The jumma was fixed a 
Rs. 415, on account of * threes mehals, including that for which 
rent is now demanded. That the rent was adjusted after deductions 
were made, for diluvion and resumption, and that a regular potteh 
was promised, but that the original cubooleut was not returned to 
him*. He adds, that rent has been regularly paid at the terms $f 
the dowl from 1252 to 1260, and states further, that Ram Ruttun 
was discharged? in 1254, when the zemindar farmed his property. 
Other witnesses whose evidence fcas been read to the court are 
Bolanath Bose, a Nugdee, who on several occasions took the rent 
to the zemindar's cutcherry. Shib Chunder Cho\*§dhry and Omesh 
Chundet Mitter, the treasurer, and naib of the zemindar, called by 
• appellant to prove payment*of rent and attest the dakhila^s. These 
witnesses, however, depose, that they never received rent nor gar© 
^ the dakhilas, and Mo^hoo Shudun Bose, gomashtah for the plaintiff, 
in mouzahs Sheircctty, &c, who also deposes, that the rent of that 
tenure is Rs» 409-3-11, and that nothing has been paid by the 
defendants, appellants, from 1257 to 1266. Even admitting the 
objection taken by appellant to this l%st named witness, that he 
m has been recently appointed to the office of gomashtah, and doe£ 
not speak of things within hk own knowledge, yet we think y 
, • appellaflt has failed to make out his case sa^jisfactor^ly. . The 
evidence of the zemindar's naib and treasurer is entirely aganist 
*tlfe appellant, that of Bolanath Nugdee is of the usual kind, fca 
which no credit ever attaches, and we distrust the evidence oi 
Ishwur Chunder Bffiwas, who, though he deposes to having brought 
the iowl jSled in this suit from Ram Rutt&n, is unable to tell job 
by whom it was written, no» is the dowl otherwise attested, nor is; 
it sliewn us A why Ram Ruttun, the alleged maker o£ the dowl, haa 
not been summoned to give evidence in this case, nor has it been 
proved, that Ram Ruttun was the zemindar's naib. Further,. we 
think it very improbable, that appellant would have been satisfied 
with receiving the dowl, an informal document on plain paper, and 
not have inquired the return of his old cubooleut. For these 
reasons, we think there are no sufficient grounds to interfere with 
4he decision of the court below, and dismiss the appeal, with costs. 
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The 10th January 1861. 
C. B. Tkevoe and G. Loch, Esqs., Judges, and C. Steer, Esq., 

Officiating^Judge. * 
Case No? 343 of 1858. 
Regular appeal from the decision *of Jtaboo Gobindch under Chowdry, 
Principal Sudder Ameenof Moorshedabad, dated the 17 tk March 1868. 

Musst. Fatima Begum, (one of the Defendants,) Appellant, 

versus *• 

Mohumniud Ally Khan, (Plaintiff,) and others, (Defendants,) Respon- 



Baboo Bhoobuwmohun Boy and Moulvie Aftabuidin Mahomed, for 

appellant. * m 

Baboo Symbhoonath »P audit anS Moulvie Looi/ur Buhman, for res- , 

pondents. 

A.*G.K. 
B Suit laid at Ca/s Rs. 11,101-14*16-14. , * • 

The plaint states that Imdad Ally died possessed of certain pro- Plaintiff suing 
perties, to which the defendant, Fatima Begum, his widow, and £ S^knS 
Koolsome Begum,*his daughter, succeeded, in the proportions of i y i5g n the me 
2"annastothe wi<fow, and 14 ani&s to the daughter. The latter ot ^ r 8 ^^^^ 
died soma time aitter her succession, but the widow, Fatima, refusing ^^f^e^had 
to give u$ to the plaintiff the £ share of Koolsome, to which he, as gra f"f U3 \?£~ 
Jter husband, is entitled, he is under the necessity of suing* hef forit.^at* her right 
: * , Fatima Begum pleads in answer, that Koolsome Begum being a j* s barred unr 
deprave*! woman, Imdad Ally, her father, disinherited her, and gave 8i on S of P iteg." 
his entire property to the defendant by a deed of hibba. v The XL of 1826. 
defendant further denies, that Koolsome was ever married to the ' * 

plaintiff, and arers that he merely kept her as his mistjess, in which 
capacity she had lived previously with other parties. ,* j 

Tht? principal sudder ameen decreed for the plaintiff, and the 
defendant has preferred this appeal, supporting it *with the *feame 
pleas she urged originally. 

Y We quite agree with the principal sudder ameen, that there is no 
£rpof at all of any of the allegations which the defendant has ad- 
vanced in opposition to the cla^m. On the contrary, we are altogether 
of the principal sudder ameen's opinion, that there is gpod and 
satisfactory evidence to prove, that all the allegations which have ^* 

been made to resist^the claim are false and unfounded. * . 

The marriage of the plaintiff with Koolsome was proved by the 
kazee who united them, and by other reliable ^testimony, and the 
story of the hibba was found to be false in a former suit, in which 
the defendant was a party, and in which the goodness or otherwise 
of the d&d in question was a material issue. 



Digitized by VjOOQ LC 



-[ 16 K 

We accordingly uphold the judgment of the lower court, and 
dismiss the appeal, with costs. 

' ^ * ~* 

The 29th January 1861. 

H. T.JUikes, C. fe. Trevor, and G. Loch, Esqs., Judges, 
Case No*. 296 of 1858. 
Regular appeal from the decision of Baboo Tarakanth Biddyasapur 
Bhuttacharg, principal Sudder Ameeti of Cuttack, dated the %th 
March 1858.* 

Prandhur Roy alias Prandhur Mongraj and others, (Plaintiffs,) 
• % Appellants, t # 

* versus 

*Ramchunder Mongraj and others, (Defen4ants,) Respondents. 
* Moulvee Murhummut Hossein, Moulvee Ameer Ally, "Baboo* Kissen- 

• ± sukha Mookerjca, and Mr. W. J7 B. Money, for appellants. 

# Baboos Sumbhoo*nalh * Pundit, Ramanath Bose, Dtcarkanath Mibter 9 
^ zxA % Tam£bhiath Sein, for responpents. * * 

Suit laid at Co.'s Rs. 15,694-9-6. 

Held, ti^in This suit is brought by plaintiff, alleging himself to be the next 
-^mt h^east!^ \egzl ^ e ^ r ^° ^ e ^ e Chuckerbutty Mongraj, to obtain possession 
"3phooibiha«M of certain landed property known as Killah H^frishpoc^, in the 
Thann^r^- P ossess i° n of the defendant, Ramchunder Mongraj, wh© claims to 
lahs the son o^hold then? as son of the late Chuckerbtrtty Mongraj by a phoolbi- 
-£icSeds b to\he ^^ ee > *• e -> a carriage contracted by the ceremony of putting a gar- 
property in pre- land round the neckwrf the woman of by exchange of garlands. It is 
™ o ^ J]£ contended^ by the plaintiffs, that Chuckerbutty Mongraj*did not 
lure oi male make any phoolbihaiee, that # defendant is the son of a slave girl, 
issuebya pat- an( j** was never brought up in Chuckerbutty' s h^use, but was 
defendant in declared to *be his son after Chuckerbutty's death by Bhugoban 
^ e P^ esentca * e Purida, servant of the deceased, in collusion with Chuckerbutty 's 
phoolbihaiee of motfcer and # sister-i*L-law and his widows, with a view of 
theiate Chuker- preventing the inhertance coming to plaintiff, the next legal heir. 
knfahlTarof Plaintiff recites the genealogy through which the poperty has 
Hurrishpoorand descended from the time of Juggeraath Mongraj, the founder 
Siedtosucceed °f ^ e family, to Neelkant Mongraj, tfte grand-father of the plaintiff, 
to the killah in flTeelkant left six sons, of whom Daftftodur was the eldest and died 
^lalntiff^who childless* Modhooshudun was the second, and succeeded his brother, 
ciaimsastheson and from him the line descends to the defend%nts, plaintiff is the 
^ci^o^Chuc- son °^ &dhikant, the youngest son of Neelkant, and youngest 
kerbutty. brother of Modhooskudun. Modhooshudun had three sons, Beerki- 
shore, the eldest, and*Guddadhur, the youngest, died without issuS, 
the latter leaving a widow, one of the defendants in this case^the 
*• second son of Modhooshudun was Chuckerbutty Mongyaj, who 
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«ucceeded to the property. He married four patranees, and died 
without male issue, but leaving two daughters by his second pat- 
ranee, Nissamonee. The defendant* alleges that he is the son of 
Chitrokallah Dabee, with whom Chuckerbutty contracted a phool- 
bihaiee during the life-time of his first patranee Soo/ujmonee, and 
before he had married the other ranees, and as such, claims to 
succeed to the property in conformity with the custom of the family on 
failure of male heirs by any of the patranees in preference to the more 
distant members of the family of the late zemindar* plaintiff declares 
this claim to be untenable, first, because Chuckerbutty never made • 
a» phoolbihaiee ; secondly, because the defendant is the son of a 
slave girl ; and thirdly, because the son of a phoo^ihaiee dbes not 
succeed in preference to^ the more distant relatives of the deceased 
proprietor on failure of male issue by d patranee. 9 

In. his* answer, thje defendant objects, first, to Rughonath Dass, one • 
of the plaintiffs who has brought this suit along with Prandhur having^ 
purchased a six anna share of the property in dispute from him, on 
the ground, that this is qne of the tributary mehals ii\ Cuttack, ancP 
cannot tinder the law be subdivided; that the other plaintiff,* 
Prandhur, is not what he represents himself to be, the son of 
Audhikant, sixtkson of Neelkant, for there never existed any person • 
of that name; that he is the son o^a prostitute by a common labourer, 
named Chitterah? whose mother subsequent to the death of heiv *+ 
paramour was entertained as a servant in Killah Bissenpore; that the 
'Rajah of Killah Bissenpost having an old grudge againstdefendkatfa 
Jate father, Chuckerbutty Mongraj, and thinking it a good op- 
portunity of <ttisfying his rftvenge as well &s a means of getting 
rid of a heavy debt dre by him to the said Rughonath I^ass, has put 
forward the plaintiff Prandhur as hey: to the Hurrishpoor property, # 
Rughonath helping in the case with money and advice, and securing 
his interests by a collusive bill of sale of six annas of the property. 
The ^defendant then rejects the genealogy given by plaintiff, and 
states that Joydeb Roy was the founder of the family from whom the 
property descended through their eldest sons by pati*anees to 
Gobind Surun Barber, who had two sons, one Trilochun Barber by 
his patranee, the other Nursingh by a phoolbihaiee, which he con- 
tracted with the daughter of Bhaid Futtah Sing ; that Trilochun suc- 
ceeded his father and dying ckiidless, was succeeded by Nursing, who 
left issue, Neelkant Mongraj, who succeeded *o the property. On his 
death Modhooshudun succeeded to the property and died, leaving 
three sons, Beerkish*ore, Chuckerbutty, and Guddadhur. Beerkishore 
died childless and was succeeded by Ckuckerbutty, during 
whose minority the property was managed by the Court of 
Wards. Guddadhur also died without issue, leaving a widow 
So&ujmonee. Chuckerbutty Mongraj first married his patranee 
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Soorujmonee, and then contracted a phoolbihaiee with Chitrokallah 
Dabee, daughter of Chytun Mytee, of Mouzah Hoolash, the mother 
of the defendant. Chuckerbutty subsequently married three other 

• patranefcs, Nissamonee^Soomitra Dabee. and Ohelya. By Nissamonee 
he had a daughter, and on the death of defendant's mother, he was, 
as he alleges, Drought up by Nissamdhee. The defendant adds, that 
Chuckerbutty died on 21st Augnrun 1262 B. S., that previous to 
his death, he made over on 19 th Aughrun, all his property to 
the defendant, an,d drew up a petition to the collector, in which 
he declared defendant to be his son by phoolbihaiee, and entitled 
to the raj ghee. After his death^ tnis petition was transmitted 
to the .collector on 3rd Poos 1262, with letters from Suttobhama, 
the mother of Chiackerbutty, Soorujmonee, widow^of his brother 
Guddadhur, Nissamonee, a»d the other two widows, admitting 

w defendant's claims to the property-, and submitting a • horos- 
cope shewing the defendant to be of age. The collector after 
•deputing his n^zir Ho make an inventory of the property, 
«and having a personal interview with the defendant, decided 
• that he* was under age, and put the property under charge 
of the Court of Wards, Nissamonee being appointed guarcfian of 
«*-> the minor till 1264, when he fame of age. The plaintiff, Prandhur, 
^_ who had previously protested, but without effect, before the collector 

^, and judge, against the recognition of defendant &s the legitimate 
~ son of Chuckerbutty Mongraj, then brought the present suit, and 

tja^by^ome means obtained the countenance and assistance of 
Nissamonee and the other two widows of Chuckerbutty Mongraj, 
who now declare tha .defendant not^o be his son and not entitled 
to the property. The defendant also further ^rges, that Prandhur 

c and his mother never received maintenance from Hurrishpoor, for 
had such been the case, the account of the Court of Wards during 
the minority fcf Chuckerbutty, would have exhibited the charge. 
The defendant, Nissamonee, widow of Chuckerbutty Mongraj, 
declares that phoolbiiiaiees are unknown in the Hurrisnpoor 
family; that the defendant Ramchunder is not the son of Chuckerbut- 
ty, but an orphan brought up in the temple ; that she was induced to 
acknowledge him as heir to the property of Chuckerbutty, in 
order to secure half of it for her daughter, Nal Ruttunmonee ; that 
Prandhur is the real heir to the estateb,°but that fearing he would not 
prove conformable to her wishes, she at the suggestion of Bhugoban 
Purida, her late husband's agent, set up Ramchunder as her huSy 
<£-* band's s6n by a phoolbihaiee, and gave a blank sfieet of stamp paper, 

.bearing her signature to the said agent to file a petition before the 
collector, and she dees not know what was written; that she 
received an ikrar from Ramchunder making over half the 
property to her as the*price of his installation on the gudde& wttch 
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property she subsequently made, bver to her daughter on her 
marriage ; that Ramchunder was then of age, but the collector brought 
the property under the Court rf *of W&rds, and appointed m her a* 
guardian, but has now ordered the whole to fie delivered to *the said 
Ramchunder. ^ 

The defendant, Suttobhama, mother of the deceased, Chuckerbutty 
Mongraj, supports the statement of the defendant Ramchunder; 
acknowledges him as her grand-son, and after giving the genealogical 
tree in which Nursing, the son of a phoolbihaiee? »is said to have 
succeeded on the death of his half brother Trilochun; she adds, that 
these phoolbihaiees do take place in the family, and that where the 
male issue by tye patranees fails, the son by a phoolJ>ihaiee succeeds 
to the rajghee. * • * 

The principal sudder ameen, after disposing of the pleas in bar 
to the hearing of £he suit, proceeds to decide the issues on the 
merits. He "first determines the question as l^o the parentage of the 
plaintiff, and holds it to be satisfactorily proved, tfiat ho is the son 
of Adhikant, sixth son of JTeelkant Mongraj, 3,nd against this finding* ^ 
no appeal* has been preferred. He then goes into the fact of tfie defen- " 
dant's parentage and finds him to be tfye son of the late Chuckerbutty 
Mongraj by his phoolbihaiee wife Chitrokallah Dabee ; andhe considers ' 
the statements now made by the defendant Nissamonee, and the other 
two widows of Chuckerbutty Mongraj in contradiction to the state- 
ments mV4e by t?hem immediately after the death of their husband, and 
of their affirmation before tke collector's nazir, of the petition *|)urf!brfe- 
ing to havebeen written by Chuckerbutt/s order, a few days before 
his death, for presentation to the collector, to belie result of collusion. 
Having determined these points, and found both the principal 
defendants to be connected with the* Hurrishpoor family, he^ ney»t 
disposes of the main issue, to whom will the property by right* of 
inheritance cfevolve. In deciding this point, the principal sudder 
ameen, besides recording a mass of oral evidence, has referred to 
certain questions put by the Commissioner of^Cuttackin 1814, *fco the 
proprietors of certain principal killahs and ghurs in the* tributary 
mehals, relative to their usages and customs regarding marriage, 
inheritance, and other subjects, and known generally as the " puchees 
sowal." The answers given ^y the various sajahs were embodied«ia 
two statements drawn up bj^the commissioner, and copy of that 
containing the replies of the killahdars was filed in this suit by the 
defendant, and the^principal sudder ameen sent for an authenticated 
copy of the other statement containing the answers given by the 
ghur rajahs from the commissioner's office. TKe killahdars and the 

fhurdars held different opinions as to the right of a son by phool- 
ihaiee to succeed to the rajghee in preference to the collateral heirs 
of the deceased ; and as the kilkhdar of Hurrishpoor had not be<# 
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consulted in 1814, his name not appearing in the commissioner's 
statement, the principal sudder ameen in conformity with a prece- 
dent of the Sudder Court in the case of Killah Parikood, dated 20th 

• May 1840, took evidence to ascertain what were the particular 
customs in regard to the succession or otherwise of sons by 
phoolbihaiee, which appertained in the family of Hurrisbpoor, to bo 
gathertd from the practice in the families of other rajahs sprung 
from the same stock. From the statement of 1814, he found that 
the rajah of Kooju&gh intermarried with the familes of Hurrisbpoor, 

• Murrichpoor, and Bishtopoor ; and as the 7th answer given by the 
killahdars shewed, that marriages in their families were contracted 
among«those of the same capte, he concluded that the Hurrisbpoor 
and Kooju^gh w*ere *f the same caste. He farther ascertanied from 
the- evidence of the rajah of Bfehtopoor, who is of the same stock as 

# the rajah of Hurrisbpoor, that the rajtfh of Kunk'J was of the same 
caste, and it was a fact contradicted by neither party that Sutto- 
lAama, mother o£the tote Chuckerbutty, was daughter of the raja 
*f Koojungh. # He further ascertained, that none of the rajahs of the 
•ghurs were connected with the Hurrishpoor, Murrichjtoor, and 
Bishtopoor families, for though the rajah of Bishtopoor had in 
w his evidence stated, that a relationship existed between his family and 
that of the rajah of ghur Runpoor, jjuch relationship is not admitted 
by the rajah of Runpoor in the statement of 1814. ° 

As to the fact of phoolbihaiee being customary hi the v family, 
t^e ^principal sudder ameen referred to a decision of the zillah 
court of 25th April 1825, in which Ram Guzamunt brought a 
suit to obtain possession of the rajghee c of Murrichpoor, which is of . 
the same stock as Hurrishpoor against Bidlobhudro Mcmgraj, 

• on the allegation that he plaintiff was the son of the late 
raja 4>y phoolbihaiee. No question as to the prevalence of 
such marriages^ was raised by the defendant in thaft case, who 
pleaded, that plaintiff was the son of a barber. In another decision 
of thejsillah court, dated 22nd June 1821, in which Bullobhudro 
sued for possession of the raj ghee of Murrichpore, a decree was 
given him in conformity with the opinions of the killahdars, record- 
ed in the statement of 1814, so that statement which has never 
been impugned since it was drawn up in 1814, must be looked 
upon as authority in deciding all qtie%tions of succession in the 
kiilahs. How all the killahdars consulted on that occasion, admit- 
ted the existence of the custom of phoolbihaiee, and therefore^ 
the statements made many years after, ty the llajah of Sukindah 
and others in the Parikood case, can be of no weight, nor indeed 
any statement made ii^ the present day, if opposed to the statement* 
made in 1814; and further, a decision of the Commissioner of 
Cuttack of 30th June 1820, shewed that the son of a phoolbihaiee " 
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succeeded to the rajghee of Kunka, and the present occupant of 
that - Raj is also the offspring of a similar marriage, and that as 
the Raja of Koojungh, as admitted by him in his evidence taken 
iA another case in 1844, is a Khutr^, as are the^disputants in the 
present case ; the principal sudder ameen held, that the question 
of succession should be determined by the custom in vogue in the 
families of the Rajahs of Kunka ani Koojungh ; and considering 
the petitiou bearing the seal and signature of Chuckerbutty Moi%- 
raj, transmitted to the collector by his widows and mother after- 
Ids death, to be authentic, as well as the horoscope then also 
produced, he considered the defendant entitled, under the family 
custom prevalent in the killahs, to succeed in preference to the 
plaintiff whose s«it he disjnissed with costs. # 

An appeal has been preferred from this decision* by the plaintiff. 
His counsaj urges, that in 1814 v certain questions were propounded 
by the Commisgionei>Of Cuttack to the Rajahs of nine killahs and 
of eighteen ghurs in the -tributary mehals relative to their family 
customs as regards succession and other usages. In some points, ' 
the answers, of the killahdare and ghurdars agreed, in others they 
were diametrically 'opposed. Among the questions asked were* two, 
relating to the succession of a son by* a phoolbihaiee, a marriage 
contracted with a wDman of inferior rank, but of respectable family, 
and recognised in some families in ^preference to the agnates and 
of a son by a sla^e* girl. On the first point, the killahdars and 
gurhdars afe at variance, the former holding that on failure of issue 
by^tlie patranees, the son by a phoolbihaiee will succeed in- pre* , 
ference to the agnates ; the latter holding the contrary opinion. 
Both kijjahdars and gurhdars are agreed on thcf second point, that 
the son of a slave gifl. has no right to succession in! jjrefer^nce 
to the agnates. But Killah Hurrishpoor, it is urged, for which the 
present litigation is going on, is not comprised either among thdr 
killahs or ghurs consulted in 1814, and therefore is rfot bound by 
any rule or custom prevalent among them. . Plaintiff is the nearest 
agnate of the deceased Chuckerbutty Morfgraj, /ind seeks to 
recover possession from the defendant, who alleges himself tc* be the 
offspring of a phoolbihaiee in an ordinary zemindary ; and plaintiff 
further alleges the defendant to be the son of a slave girl and not * 
the son of the late Chuckerbutty, so that cjpfendant must prove, 
not only that he is the legitimate son of Chuckerbutty but also 
that the family was one in which the phoolbihaiee prevailed, and 
that the son by each marriage succeeded in preference to the 
agnates. 

a The Court at this stage of the proceedings* intimated to the 
counsel for the appellants, that it might tend »to shorten the dis- 
cussipn, if the question of the right of a son^ by phoolbihaiee to 
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^accession in preference to ^he agnates was first argued, and that if 
the Court were against him on that point, he could then proceed 
to the other question of legitimacy. 

The counsel for^he appellanVs then proceeded to remark on the 
decision passed, by the lower courifon this point. The principal 
sudder ai^een held, that according to the customs of the killahs, 
the son by a flower marriage (phoolbihaiee) took precedence 
of the agnate relations ; that though the families of Hurrishpoor) 
Murrichpoor, and Bishtopoor are not among the killahs consulted 
in 1814, yet Ute killahdar of Koojungh, who was questioned on 
that occasion, says, that his family intermarried with the families 
of Hurrishpoor and Murrichpore, and he concludes, therefore, that 
the 'customs # which prevail in Koojungji must necessarily prevail 
in Hurfishpoor ai?d Murrichpoor. This reasoning is illogical, for 
dorn,e of the killahdars state that iiiey intermarry witb>the ghurs, 
and all the ghurdars consulted in 1814 declare, that* the son of a 
phoolbihaiee does n$t take precedence of- the agnates. The heads 4 

* of the Murrichpoor and Bishtopoor branches of this family have been 
• examined ia this trial, and both state th&t Chuck^rbutty contracted 

* no phoolbihaiee, and could not have done so, because such marriages 
do not take place in their family. No objection can be taken 

* to this evidence, which may be considered as contrary to interest* 
The same statement is made by tfie rajahs of KiUah Golra and Bur- 

% toongefc, who, though not of the same family, are c fcf the same caste. 
There are also the kyfeuts called for by the lower courf under in- 

• sfaruefcions from the Sudder in the Parikood case in 1841, from the' 
rajahs of Sukindah, Modhdopoor, Jlampoor and other killahs, all 
which prove the agnates to be preferred to thj son by the phoolbi- 
haiee TCJie decision in that case quite meets the principal sudder 
ameen's reasoning, for he argues, that the disputants in the present 
fcase being Khutrees, must have the same customs as prevail in' 
thekillah of* Koojungh, the rajah of which is also a Khutree, but 
the statements made by the rajahs embodied in that decision* shew 
thai* Khutrees even reject the phoolbihaiee son. 

In rSply it was urged, that the attempt made by the opposite 
party to shew, that the property in dispute is an ordinary zeminda- 
ry, and not affected by the customs qf the other killahs, is contrary 
# to the pleadings. If it were an ordjn^ry semindary, neither of the 
litigants could succe0cL during the life-time of the (laughters of 
Nissamonee, who, on the failure of male issue by any of the married 
wives, yould undoubtedly succeed to their faf her Chuckerbutty's 
estate. But it is evident, that Hurrishpoor is one of the tributary 
mehals paying a peshcush to government, and as such it is acknow- 
ledged on all hands •that the daughters have no right to succeed. 
Both parties admit tfeat in 1814, the Commissioner of Cutt^ck called 
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upon the principal killahdars and ghurd^rs for a statement of 'their 
customs, and these statements have been referred to, to assist in 
determining the succession to the killah in dispute, and it was- 
s^ewn, that the families of some of flie kiliahs mentioned in those 
statements intermarried with <fche families of Hujrishpoor and 
Murrichpoor, which proves not only the connection* of these 
families to each other, but with reference to the question put, that 
they came of the same stock, and were therefore likely to have t*fie 
same customs. But the lower court finding that Hurrishpoor was 
not mentioned in the above returns, followed the cotiuse prescribed 
by this court in the Parikood case, and took evidence to the special 
custom, which might pertain in this killah. Kyfeuts were called 
for in that case fr#m certain, killahdars, who denied tfce existence 
of the phoolbihaiee custom in their families, but little weigftt can 
be attacheo^to their statements, £or among them the killahdars^ of 
Sukindah and J^todfotfbpoor in 1814, admitted the prevalence of 
Whe custom. That phoolbihaiees do take place ^n the Hurrishpoor 
^Family, may be proved indirectly from what occurred in Mur- 
richpoor in 1825, when Ram Guzamunt brought a suit against 4 
Bullobhudro Mongraj for the possession of that killah, claiming 
to be the son of the late rajah by phoolbihaiee. The existence of such 
marriages was not denied in that case, nor the right of the son by 
such a marriage to # succeed, but defendant pleaded that plaintiff was 
the son o£ a barbae and as plaintiff failed to prove his parentage, 
his suit was dismissed. A decision of the commissioner of the 30th 
June 1820, in the case of killah Kunka, which is admitted by th» -w 
Rajah of Bishtopoor in his evidence, to be of the same stock, shews 
that the* custom of phoolbihaiee prevailed in th&t family and the 
authority of the " pucBees sowal" statements drawn upjn 1§14, 
cannot now be disputed by plaintiff as* not binding on his family* 
as, from a decree of the zillah court of 22nd June 1821, it is evi- w 
dent that Bullobhudro Mongraj got possession of the Murrichpoor 
Raj on^the strength of those statements as containing the usages and 
customs prevalent in the kiliahs under which succession was ruled. 

Judgment. 

The question as brought before us in appeal has taken a wider 
range than set forth in the plaint. The plaint does not distinctly 
<}eny the existence of phoolbihaiee in the family, but denies that* 
Chjickerbutty ever contracted such a marriage, and then goas on to 
contend, that accordmg to the customs prevalent in Hurrishpoor, the 
son of a phoolbihaiee cannot succeed in preference to the agnates. 
The existence of the custom of phoolbihaiee is, however, distinctly 
d&ried by the defendant, Nissamoneee, who in her answer now 
supports the claims of the plaintiff. As to its existence in the 
family, we have, besides the direct testimony 6t several witnesses, 
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the decisions of the zillab courts in 1825, in the case of Killah 
Murrichpoor, and the answers given by all the killahdars consulted 
in 1814, and embodied in the commissioner's statement, the 
authority of which was never ltnpugned till 1841, when this Court 
by order of •* single judge in the Tarikood case, directed kyfeuts 
to be called for from other killahdars. Up to that time, it appears 
txyis, this statement was re&ived as a record of the customs and 
usages prevalent in all the killahs ; and the existence of the phool- 
bihaiee in all the killahs is admitted as an established custom. 
It is evident •Slso, that the phoolbihaiee prevails also among the 
ghurs, but the position of the soli by a phoolbihaiee in the letter, 
is different as regards succession from what it is in the former. 
In*the killahs, the phoolbihaiee son on feilure of toiale issue by tike 
patraifees, is preferred to # the agnates, whereas in the ghurs it is 
just the contrary. The killahs and ghurs are essentially the same. 
All are tributary mehals, and " Sterling," in'his ac<»unt of Orissa, 

#( says, that all wew originally known* by the Hindee name o^| 
! " ghur," the Mahoipedans calling them u killahs," both words how- 
ever # having the same signification.* Under the British rule, to 
judge from Ae heading of the two statements of 1814, all tri- 
butary mehals in which *the regulations of government are m 
force are called killahs, while those in which the regulations 
have not effect, retain their Briginal name of ghurs. This dif- 
ference of name, however, is insufficient to account for the differ- 
ence existing in the killahs and ghurs on a point o1f so modi 

*-<hip<firtance as the right to succession of the son of a phoolbihaieiff ; 
and neither party is able to offer any explanation of the cause. 
It has been urge3 for the appellant, tha^t Hurrishpoor* is nei- 
the* a killah nor a ghur within the meaning of those words as 
^apjplied to the rajahs, to whom the (puchees sowal) twenty-five 
questions injpre addressed in 1814, but an ordinary zemindary, 
that consequently it is not subject to customs prevalent in those 
killahs and ghurs, bijfc has customs of its own, and in determining 
whftsh, the statements of 1814 cannot be received as any authof- 
rity ; that the rajahs of Murrichpoor and Bishtopoor, who awe 
of the same stock, and in whose families the same customs prevail 
as in Hurrishpoor, ha^ve distinctly .deposed to the non-existence 
•of phoolbihaiee, either in their o\§* or the Hurrishpoor family, 
and th^ir evidence is supported by that of other, rajahs and 
respectable people, who have given testimony to the same effect, 
as well as by the proceedings which took plfcce in the Parikood 
case. We have no doubt that Hurrishpoor is a killah similar to 
other killahs, ana not a common zemindary, otherwise the present 
contention in the lffe-time of the daughters of Chuckerbutty by 
his patranee Nissamenee could not have arisen. It is a , tributary 



i 

* *■ *gitized by GoOgk 



, t 25 > 

ftiehal, and is mentioned as such wi'Ji Murrichpoor, SishtopooY, 
And other similar mehals in Regulation XII. of 1805. Nor d6 
we think the plaintiff is in a position to dispute the authority of 
•the statements of 1814, for it ^s shewn US' in the decision of 
the zillah court of 22nd June 1821, that Bullobhudro Mong- 
raj succeeded in his suit for possession of the Murrichpoor Raj, 
on the strength of these very statements to which he referred in 
support of his claim. Further, we find, on reference to the 
decision of the zillah court on 25th April 1825, in the case 
of Ram Guzamunt versus Bullobhudro Mongraj, for* the Murrich- 
poor Killah, that this very question of the right of a phoolbihaiee - 
son was agitated. Plaintiff in that case, as son by a phoolbihaiee, 
claimed the property. TLe fact of phoolbihaiee Jsein^ a custom in 
the family was not denied. It was nsver disputed, but accepted ' 
As a well inown cugtom, and the defendant merely pleaded^ that 
ike claimant -was not the son of the late Rajah by a phoolbihaiee, 
but the son of a barber J and a stranger, ani therefore incapable- - 
of succeeding. And as from the decision of ^ the commissioner of *. 
80th June 1820, we further tJnd, that in the Koojungh family r which - 
is admittedly of the same caste and stock as HurriApoor, the cus- 
tom of .phoolbihaiee prevails, and a son by phoolbihaiee actually 
succeeded to the property, we are disposed to place no credit in 
in the evidence - of the Rajas of Murrichpoor and Bisjitopoor, 
4&d the? -qther witnesses who have deposed to the non-existence 
.of this custom in the family, nor do we think any weight js dg'e 
to the statements filed by the killahdars in the Parikood case, 
for two of them, the Rajahs of Sukindah^ and Modhoopooi 4 , 
made statements entirely opposed to those made by their ances- 
tors in 1814, and the other rajahs consulted on that Occa- 
sion were the rajahs of the ghurs*of Mohrbunge, &c._, whose 
ancestors were* consulted in 1814, and who then expressed their 
opinion against the right of a son by a phoolbihaiee. Rejecting, 
therefore, the evidence of the appellant as^ unworthy of cjedit, 
we think, from the oral evidence adduced by the respondent, 
and the decisions quoted above, and from the fact which may be 
gathered from the answers both of the killahdars andghurdars 
sta 1814, of the universal prevalence of the custom that thte 
marriage known as phoolbih«we does take jjlace in Hurrishpoor 
as in other killahs. w 

On the question of the right to succession of a son by a 
phoolbihaiee, we fiSd that the killahdars consulted in 1814 held, 
that such a son, on failure of male issue by j& patranee would 
succeed in preference to the agnates, while w the ghurdars held, 
that such a son would not succeed in the ghurs. We are unable 
todfeeoygr, as observed above, how or when this difference in the 
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custom of the killahs and ghurs arose, nor do we perceive upon, 
what grounds the commissioner addressed his questions to. a lew 
of tbe killahdars and ghurdars instead of to them all. It is 
possible that the parties so consulted were at the time the most 
influential, and. the others were led in their usages and customs 
by their example, or it may be, that the questions were addressed 
to £U, but oiily a few made ahy return. But whatever may have 
been the cause, it is evident, that these answers were embodied in a 
statement by the commissioner in 1814, which served as a record 
of the custonfe* and usages prevalent in the killahs and ghurs of 
the district, and was apparently accepted as of great authority ia 
disposing of all questions in dispute in the tributary mehals from 
that period till 1840, and though, in* a suit for succession to 
the Parikood Killah, the presiding judge of this Court, who tried 
the •case, did not admit that statement as conclusive proof of 
the existence of the custom pleaded, because Parikood was not 

% one of the killahs ^consulted in 1814, and directed further evi* 
k dence to be ta&en of any special customs prevailing in that killah, 
a precedent followed by the principal' sudder *meen in trying 
this case, yet, unless very strong evidence to the contrary be 
given by the appellant, we should not consider ourselves 
justified in rejecting the authority of that document now of 
such antiquity, which lays dbwn the rule for the succession 
of the son by a phoolbihaiee in preference to *the agnates as of 
universal, adoption in the killahs, and as being then an old and 

*"^ell £nown custom. It may also be observed, that the Parikood* 
case forms no precedent for the disposal of the present suit, for the 
question before the court in that case was different from that before 
us. • In 4he Parikood case, the claimant, as half brother by a 
phoolbihaiee of the father t)f the deceased minor rajah, sought 
to succeed tp the estate on the death of his alleged nephew, in 
preference to the distant male relatives of the deceased, and the 
court held, that such ^laim was inadmissible. As the appellant has, 
failed tp give us any reliable evidence, that in Killah Hurrishpoor 
the rights of a son by a phoolbihaiee are different from thoa$ 
enjoyed by him in the killahs consulted in 1814, we consider tha^ 
in this case the son by a phoolbihaiee is entitled to succeed 0$ 

•failure of male issue by a patranee, i% preference to the agnates. 

On tbe question as to the parentage of the defendant, we think 
it unnecessary to record the arguments advanced by the pleadfersj 
of either side, consisting chiefly of remarks* on the credit to b# 
given to the evidence of the witnesses brought forward by th$ 
parties. On the whole, we think the evidence of the witnesses ft>* 
the defendant more*trustworthy than that of the witnesses on ths 
other side, for it is the evidence of men who were in a podttioQ 
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tb know, what did take place in the family, and their narration is 
free from exaggeration, and their statements bear every appearance 
<$f probability. Further, we find their evidence supported by the 
allegation of Suttobhama, mother of Chuckerbulty and of Sooruj- 
inonee, widow of his brother Gungadhur ; and it * is improbable, 
that these ladies, without , any adequate motive, should, from 
the first, have lent themselves to the deception and permitted the 
child of a low caste stranger to be received into their family, 
arid should have consistently persisted in the same *£ory. Again,' 
the allegation now made by Nissamonee and the other widows of 
Chuckerbutty, that the defendant is a stranger and was received 
into the family^ at the instigation of Bhugoban Purida on? his 
agreeing to divide the property with the daughter of Nissamonee 
and giving an ikrar to that effect, is» most improbable, for it 
is evident *that prevjpus to the death of Chuckerbutty, there was 
no design to* alter the line of succession or to practise any 
deception, and we can scarcely suppose thft during the short * 
time which elapsed between the death of •Chuckerbutty and • 
the announcement made to the collector by his mother, sister- 
in-law, and three widows, a cheat, so notorious andfto disgraceful 
to the family with, apparently no benefit to any of its members 
t>ut Nissamonee, should have been fanned and perfected, and agreed 
toby ail members; of the family, the more particularly, when it 
is consid&gd, thJfc the arrangement alleged to have been entered 
into between the defendant and Nissamonee for the benefit #f hoj^ 
daughter, could not have been sustained for a moment, daughters 
being excluded from succession by the male relatives of whatever 
degree, find the estate themselves being declared by law indivisi- 
ble. We think it much more probab]£, that immediate!y # after tha 
death of Chuckerbuttv, all the members of the family considered^ 
incumbent on fliem to carry out the known wishes aftd intention 
of the deceased, and in this spirit, made their representations to the < 
Cdflector, and forwarded the petition bearing the seal and signature 
of the deceased, knowing that defendant was his son by phoolbihaiee, 
and as such, entitled under the family usage prevalent in all killahs 
fe succeed to the guddee on failure of male issue by a patranee, that 
lapse of time and other influences working on their minds have # 
lessened their regard for the dl^Based, and having other interests to 
serve or other oojects in view, the widows of Chuckerbutty have 
been induced to repudiate their former admissions in favor of 
the defendant, and w join the plaintiff in his endeavour to supplant 
fhe defendant. Holding it therefore, to be proved/that the defendant 
is* the son of Chuckerbutty Mongraj by his * phoolbihaiee wife, 
Ofcitrokallah Dabee, that the phoolbihaiee is customary in Killah 
Htuftshflpor, as in other killahs and ghurS, and that the sou 



I , pigitized by GoOgk 



'[ 28 ]. 

of such a marriage on failare of heirs male, by a patranee, dote 
succeed to the Rajghee, according to the customs in force mine 
killahs, in preference to the agnates. We consider the decision of tke 
lower court dismi&ing the suit* to be correct, and we dismiss' tins 
appeal with costs. 



The 31stJanuaby 1861. 

C. B. Trevor and G. Loch, Esqs., Judges, and C. Steer, Esq., 

° Officiating Judge. 

'Regular appeals from the decision r>f Moulvie Nazirooddeen K^kan 
Bahadoor, Principal Sudder Ameen of Dacca , dated StA March 1858j 

o * • Case No. 354ofl8o8. & 

Kishen Pershaad Surma alias Eaja Baboo, (Defendant,) Appellant, 
c versus ^ c 

Kooroonamoyee Dabea and others, (plaintiffs,). Respondents. 
c Baboos SumbhoonautH Pundit, and Poorun Vhunder Roy, for appellant, 
c Baboos Barryzpersaud- Boy and Kishenkifhore Ghose, for respondents. 

As.P.C. 

Suit laid at Co.'s Rs. 18,418-13-7-1 

Case No. 355 of 1858. ; 
^ c Kishen Pershaud Surma, (Defendant,) Appellant, 

versus * • 

^^ c - Sham Chand Bysack, (Plaintiff,) Respondent. 

Baboos Sumbhoonauth Pundit and Poorun Chunder Roy, and Mooh~ 

shee Ameer AH, for appellant. 
Bab$os Rgmapersaud Roy, Kishenkishore GhZse, and Baney Madhub 
c * Banerjea, for respondent. «, 

c Suit laid at Co.'s Rs. 35,838-3-8 « 

Held, that These two cases were remanded for local investigation by orders 

StosS&SS of ^ Court on 28tlb Au 8^ st 1856 > (P a S e 741 >) and anappBcafeten 
l, section 4, for a review "of judgment was rejected on 21st February 1857, 
^ u t ^ on 1 ^* (page 247). The suit was for the possession of certain lands 
tiff hadno right situated in two churs, called respectively Goay and Bhedur, whksh 
*° cr ^jJ^J" nave gradually accreted to the north bank of the DullisertPy. 
st reamand Plain tiffs claim these fchurs as being Ahe reformation on their original 
cl *. iB ? land *site of cthe villages Goay and Bhedur, appertaining to their p8r- 
sccreted to the' manently settled estate Meer Nowab Jan, situated on the souttt -t>f 
SHf* 6 JuT^ *^ e 1 ^^ r Dulliserry. The defendant claims ft as the reformation 
-recession of tiie °fnis lakhiraj village Booktbullee, situated on the north bank of 
river, unless the Dulliserry to which these lands have accreted. In the y*ar 
tirTwMany 1839, the heirs of Meer Nowab Jan brought an action under 
j0c£ custom Regulation XV. 1824, to recover possession of chur Goay, of ♦hich 
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they alleged themselves to have been deprived by the owner of£ ntitlin & nim 
Booktbullee, and obtained a decree which was confirmed in appeal. £ The° n ia*Jr J 
They at the same time stated that they Jiad also been dispossessed That as he had 

.of. chur Bhedur in 1238, and thatr they intended to bring an action ^ ch p c^,™, 
in the civil court for its recovery. The allegation, of the present and ha3 failed 
plaintiffs is, that the defendants* alarmed by this threat* came to an iteration that 
amicable arrangement with their predecessor?, and put them in he had at •on© 
peaceful possession of chur Bhedur. The defendants, howeveT, in J^J^J pot 
\$A&, complained to the commissioner that the heirs of Meer session of these 
Nowab Jan had, under colour of the Magistrate'fudecision in the {j^^^ l the 

rBegulation XV. case obtained possession through the darogah of a suit ^aa* die * 
portion of his Booktbullee lands which they called chur Bhedur. mi880d 
The commissioiftr after inspecting a map prepared by # Mr. Doucett, 
an indigo planter, directed that the lands whicli plaintiffs*had got 
possession of as chur Bhedur in collusion with the police should 
be restored tow the defendants, and in compliance with this order the • 

<}arogah made over all the land to the defendants, except six droons^ 9 
which continued in the possession of the heirs t)f Nowab Jan. 
Resumption proceedings w*e subsequently instituted? on the part 
of government, which terminated in the release of the churs except a 
small portion, situated on the south-west. 

Plaintiffs' suit4 were originally dismissed on the ground of * 
limitation by the, principal sudder ameen in 1850. They were 
remanded on apffealin 1852 for the principal sudder ameen* to shew 
distinctly* how the law of limitation applied. For reasons assigned, 
the , principal sudder ameen upheld his former decision on 28%h 

* June 1853, and again dismissed the suits. On appeal it was held 
by this^ Court, on 28th August 1856, that the suits were not barred 
"by limitation, and the cases were remanded for trial on tJieir merit, 

the principal sudder ameen being directed to have an accurate^and # • 
trustworthy map of the localities prepared, to measure # the disputed 
: lands, and to reconcile, as far as possible, any discrepancies which 

• joaay Appear between the map prepared by his orders and those already 

/filed. Incompliance with these instructions, the principal s\idder 

, ameen deputed the moonsiff of Naraingunge to make the local in- 

; vestigation. That officer prepared a map of the disputed churs, 

, parking on it the " gang" referred to in Doucett's map, where 

; the darogah erected a bamboo, when he gave possession to 

.plaintiff's predecessors of the lands of Booktbullee, as alleged by 

ctefendants, under cover of the decree passed by the magistrate above 

-alluded to; andhe#cametothe conclusion from theeviden^e before 

** him that plaintiffs were in possession of the land from the flowing * 

- Dulliserry on the south, to the said gang on the north, but that the 

-* Remainder of the chur was in the defendant's possession, and appertain- j 

-. jBd Ao his village of Booktbullee. The principal sudder ameen did not 
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accept the conclusion arrival at by the moormff, and for reasons 
assigned in his proceedings of 8th March 1858 set aside the to^ai 
investigation made by the moonsiff, and gave plaintiffs a decree fbf 
the whole of the disputed lands,* as a reformation on their origmaf 
site of the villages Goay and Bhedur, Appertaining to their perma- 
nent^ settled estate Nowab Jan. • 

Ajp. appeal has been preferred by the defendant, who urges ttasfc 
under the provisions of Regulation XL of 1825, the plaintiff can? 
have no right to these lands, that whatever the resumption courts may 
have decided, jrtaintiff is not entitled to come across the Sowing 
river and claim lands which have gradually accreted to the opposite 
bank : that the law was clearly laid down in the decision of this Court 
on 14th January lagt, in the case of Nufeeea KhatoAi versus Mr. G. 
P. Wise,^nd unless plaintiff <ym prove his allegation that defendant 
volumtarily delivered up possession of these lands to him, which tb«F 
Court, when the case was before it on a former dccasien, considered 
• jiot to be satisfactorily proved, and of whtch he has now admitted 
by his pleaders* in |he lower court, that he has no trustworthy 
evidence, he Tjannot obtain a decree for 'ttfese lands as appertaining 
to his permanently settled estate situated on the south bank of 
the Dulliserry. s : ; 

In reply it is urged that the original villages of Goay and 
Bhedur were situated formerly %n the site now occupied by the 
churs in*dispute, that the river then flowed to tifc north *of these 
villages, but by gradual diluvion destroyed them, and in the course? 
flPa few years, from 1224 to 1228, took a more southerly course/ 
leaving the contested churs in the position of the old villages which' 
appertained to plaintiff's permanently settled £state ; that while he} 
the pleade* for respondents, admits the correctness of the decision* 
cojqp to by the court on 14th January last, that decision can be of 
no avail to th# appellant, as he admits that mouzah Bboktbullee, tfr 
which he avers in his pleadings that these churs are an accretion; 
is not in existence, bu^ itself forms part of the disputed chur ;°while 
on tlfe ojher hand, he, plaintiff, holds a decree of a competent court 
under Regulation XV. of 1824, which has not been questioned to the 
present time, and has now become final and conclusive, whibK 
awards him possession of certain lands within the disputed chuirSf 
*6 appertaining to his village of Goay? and this being undeniable, he 
is entitle*} to claim the adjoining chur lands as accretions to that 
village. 

Judgment. 

From the pleadings and maps in this case, we find that formerly 
the Dulliserry flowedln a course considerably to the north of its pre-; 
sent course, that plaintiffe' permanently settled villages of Goay %n& 
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Bhedur were situated tm the southern fcank of that river, while the 
defendant's village of Buktbullee was on the north bank. The Dulli- 
aerry by gradual encroachment from 1224 to 1228, as stated by plain- 

* tifjs, on the southern bank, destroyed the two villages of Goay and 
Bhedur, and receding from thS north bank took its .present ranrse. 
By the gradual recession of the river from the north*bank,9hurs 
WW formed attached to the main land on that side, and jt is 
contended by the plaintiff, that as these churs have formed on the 
site of his original villages Goay and Bhedur, which gradually 
diluviated, he is entitled to come across the flowing*DuUisserry, an 
ra&rdable stream, and claim them as appertaining to those villages. 
He admits that there has been no sudden irruption of the river sepa- 
rating these lands from th* original estate, nor any marks by which 
th$y can be identified as having at anj; time formed part of that 
•state. It is laid down in Clause 1, Section 4, Regulation XI. of >825, 
that where land mrfjf be gained by gradual accession, whether from 
^he recess of a river or of the sea, it shall be considered an increment • 
to the tenure of the person to whose land or estate if is thus annexed. 
Now as plaintiff does not J>l6ad a sudden change in the course of 
the river, separating these lands from the original estate without 
destroying their identity, for which class of cases provision is made 
iji Clause 2, of thi above Section of the law quoted, it is not a good 
or valid plea for him to urge, thatfbhe defendant cannot claim these 
Lmds as an aocrctton, because his village is not in existence * Whe- 
ther it be so or not, the Court must first look to plaintiff's claim, and 
it* is ibr him to establish his right, by some local custom or usa£lf 
living the force of law which he has not pleaded, or by the alleged 
arrangement with defendant, appellant, to cross the flowing stream 
and follow these lands to the opposite bank contrary to thcf protons 
of Regulation XI. of 1825. He is unable to show us that there 

is any such local custom, nor can he prove the arrangement alleged to 
have taken place between him and the defendants, under which, as he 
alleged, he got quiet possession of these chu^ lands. But he urges, 

• that being in possession of part of the chur as mouzah Goqy under 
% decree of a competent court, which has become final, the rest of 
i&a chur lands must be considered an increment to that village. 
How it is apparent from the moonsifFs map, that the land for which 
plaintiff got a decree under Emulation XV. *824, lies to the south* 
$ust corner of the chur, and is bounded by the flowing riw on the 
stfuth. Had the lands now claimed by plaintiff formed to the 
southward of that •portion of the chur decreed to him, thejr might, 
as justly and ably remarked by Baboo Sumbfroonath Pundit for 
$e appellant, have been considered as an increment to his village, 
but as it is admitted, that the Dulliserry formerly flowed to the 
*W0h of the original villages of chur Bheaupand Goay, and gra- 
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dually diluvtated these? villages, which were on its southern bank, 
while it left an accretion on its northern bank, it is self-evidenft 
that all the land lying to the northward of the decreed landp, 
and between them tod the main land to the north, must have ae- 
cretad long before the portion decreed to plaintiffs came into ex- 
isteRe, anfl therefore, cannot be dbnsidered 'an increment to plain- 
tiffifl decreed land, which, properly speaking, is an increment to it. 
There can, we think, be no doubt as to the correctness of this rea- 
soning, and we; consider the plea taken by the plaintiffs, respott- 
dant's pleader, # that the disputed chur lands are an increment to his 
decreed land as altogether invalid! As therefore the plaintiffs 
havei failed to plead or prove the existence of any custom o* 
usage hjwingHhe force of law which entires them, contrary to the 
provisions of' Regulation Xk of 1825, to cross the flowing river and 
claim lands which have accreted on the opposite^bank, and las any or- 
ders passed by the Resumption Courts, releasing or resuming the chuar 
• •lands can give j>laintiff no right or title Vhich, he had not by law, 
t and as he is unable to offer any satisfactory proof of the arrange*- 
ment under* which he alleges that he obtained peaceable possession, 
we think the plaintiffs' claim to the lands in dispute must, under 
the provisions of Clause 1, Section 4, Regulation^ XI. 1825, be con- 
sidered untenable, and therefore, reversing the decision of the lower 
court, we give a decree for the defendants, appellants, and dismiss 
plaintiffs' suit with all coste. * 4 * • 
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The 81st Januabt 1861. 

C, B. Trevou and Q. Loch*Esqs., Judges, and C. Steer, Esq., 

Officiating Judge. # 
Regular appeals from the decision of Mr. F. B. Kemp, Judge of 
Backergunge, dated $e \9th January T8l>8.» 

Case No. 346-of 1858, 

Mrs. Z. H. Lee, (Defendant,) Appellant 
versus # 

Mrs. Sophy Foley, (Plaintiff,) Respondeat, ^ 

-Baboo Sumbhoonalh Pundit, for appellant. 

Mr. R. T. Allan ^nd Baboo Ramapersaud Roy, for respondent.* 

, Cas?No. 347 of 1858. # 

Mrs. Annie Kalonas,^ wife and representative of Mr. Nicholas # Ka- 
lonas, insane, and* ^mother and guardian of her daughter, Annie 
Kalonas and her son, A/N. Kalonas, minors,«( Defendant, ) Appel-* • 
% lant. • 

* versus * • 

Mrs. Sophy Foley, (Plaintiff,) Respondent. 
Baboos Khhenkishore Ghose and Sumhhoonath Pundit, for appellant. ^ 
Mr. R. T. Allan and Baboo Ramanersand Roy, for respondent. 
Suit laid at Co's. Ks. 9,245-11-3-5. 

This iSgt suit instituted by one of the daughters of /the late Heldthatmv 
Marinoos Nicholas Kalonas, against Mrs. Despeno Kalonas,* MrjiJ® r the Qr ^ 
Annie Kalonas, Mrs Lee, and others, for possession by right of i^^wKi *a 
inheritance with mesne profits, 'from the date «of his death, of a person leaves 
four atfha share of the estate left by her late father, and foj the three^nadren 
cancelment of a deed of a sale and of #n under-tenure, which has andaw«ow,the 
been fraudulently executed in favor of one of the defendants. *"* $££& *$*%£ 
The plaintiffalleges, that her late father married ttfice ; that by property if it 
the fir^t marriage he had two sons, Nicholas and Demetrius, and ioo 8n Vou ! nd 
> by the second marriage with the defendant, Mre. Despeno Kalonas, weight of gold, 
hehad two daughters, herself and Margaret. That her father-died on jM^JSwdS 
the 26th April 1840, intestate, that at his death she and her sister equally amongst 
Margaret were minors, and her step-brother, Demetrius, insane. 2id C ^e d \»y- 
That Mrs. Despeno Kalonas and her step-son^ Nicholas, who was ment of the de- 
then sane, disputed as to the # ihanagement of the estate ; that the b^jfita* mo? 
matter was referred to arbitrators. That on the 12th September vided for ; if, 
1840, an arbitratio^award was made, by which the management of ^y^ er, m0 r| 
the estate was to remain in the hands of Nicholas and Mrs. rfespeno than three chft- 
Kalonas, and until a clear exposition of the Greek Law, current at |j~ ^w a Jn 
the date of the death of Marinoos Nicholas Kalonas, should be ob- take equally, 
tainjl, the profits of the estate were to be appropriated in the fol- ^^do^SS 
lowing proportions, cnly the usu- 
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froot of her • 

SS^tSSTit To M J 8 ' Des P erk0 Kalonas, • 

Sher ehUdren To Nicholas Kalonas, ^ 

byherdjceMed To Demetrius Kalonas, .... 

£S^ ; cha* To the # plaintiff and her sister J 4 5 11 

dr8 * kl^h "^ Margaret in equal shades J 

other nlrrbge hy which award, if the plaintiff and her sister at the time of marriage, 

ofherhuMbaod, voluntarily gave up their title in their father's estate, they, so 

aha^abaolute- relinquishing their claim, were to receive 1,000 Rs. from Nicholas 

Jy. Kalonas, and By which, moreover, all parties were prohibited from 

ttlttrben*^ alienating any portion of the estate during the pendency of ^fee 

compromise ia question of the extent and nature of their rights %ocording to the 

Sft^mSorery Greek l»aw. That according to this arbitration award, Mrs. Despeno 

femily arrange- Kalonas and Nicholas KalcJnas managed the estate until the latter 

™to fc, to e ooM<£ 'became insane, when his wife, Mrs. Annie Kaunas, defendant, for 

quenoeof doubt Tierself and as guardian of her minor ch\Jdren, was "substituted in 

411(1 u ^Stf^ n *^ room ** co-jnand^er with Mrs. Despeno Kalonas. That by the 

tL right of *e Greek Law the four children of Marinops % Nicholas Kalonas atfe enti- 

t^toit nthe ^ e( * ^ equal shares of the property left by their father, that is, to 4 

arrangement annas each. That her sister Margaret, on her marriage with Mr. 

^ n « 8U ig r8ed " Bicketts, of Bnrrisal, relinquished all claim to her father's estate for 

of ocurt dea£ a consideration of 4,000 Rs., for^which sum Mrs. Annie Kalonas, as 

ingup the un- representative of Nicholas Kalonas, gave her a boitfl, and on Margaret 

^tr^wm' not dying childless in Jyte 1255, plaintiff by the Greek Law, succeeded 

interfere ™4y*> he* estate, and sued Mrs. Annie Kalonas for the amount of the 

ment buUimitho 11 ^ executed by her in favor of her sister, and obtained a decree on 

it« action to the the '9th March 185© ; that on her r&tching her 18th year, she, plain- 

SSwftto'SS tiff, # contracted a marriage with Mr. William Foley, and claimed* 

^watpeaiingbe- but ineffectually, her share in the estate of her father. That the 

fore the court. <jgf en dants have consequently forced her into court, ^and as she w^ 

a minor at the time of the arbitration award, and was no party to i% 9 

• she therefore brings her present action. • 

The defendant, Mrt*. Annie Kalonas, in her answer pleads tha^ 
an her husband, Nicholas, was the eldest son of Marinoos Nicholas 
Kalonas, he is under the Greek Law sole heir to his father's estat^, 
and plaintiff has no right whatever, either to the estate or to th$ 
^ mesne profits arising from it. That under the arbitration award, 
*the defendant Despeno Kalonas wafftn sole management of estate, 
and thAt she, if any one, is liable for the mesne profits to the plain- 
tiff. The defendant Mrs. Despeno Kalonas fjjed no answer, bui 
«r on th#87th July 1857, she filed a petition stating that she ha$ 

been prevented putting in an appearance earlier and more formally 
by ignorance or what her title was under the Greek Law, but sh$ 
had since discovered, that the book filed by the plaintiff suaplte^ 
the information, and that the extent of her title is fixed *in para- 
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graph 81, page 443 of the said hook. e That the plaintiffs title ii to 
a 3«.-4^. in the estate of h*r father, but not to a 4 anna share. 
. The defendant, Mrs. Lee, pleads, that the lakhiraj land and 
Ousut Talook in her possession are legally hers by sale and pur- m 
chase from the defendants, Despeno Kalonas and Annie Kalonas. 
The other defendants file no answer. • 

On the issue as to the share to* which the plaintiff is entitled 
under the Greek Law, the judge observes as follows : " The prin- 
f ' cipal parties to this suit are of the Greek persuasion. It is admit- 
" ted that Marinoos Nicholas Kalonas died intestate it is also ad- , ' 
Emitted, that he left two stfns by his first marriage, and two *""* **" 
" daughters by his second marriage, and that his second wife survived 
" him. These parties an* all represented in the $uit.» The plaintiff 
u in support of her claim to inherit one fourth of her father^ estate, 
"files* an extract frgmabook published at Athens in 1855. /This 
"book is saidfto contain the Greek Law; it is clear, that it was * 

" acknowledged to be such by the reining grower at the abov«w * 
" period, for I find from the first article of the King's manifesto, ^ 
" published at the commencement of the volume, tha?Oth<^ King 
"of Greece, in a manifesto dated Athens, 23rd February 18^5, 
v formally recognised this book as the Greek Law, until such time 
"as a code could be prepared. Plaintiff bases her claim to i of her 
".father's estate on the following passage : € The things that have p^^ as/p^g* 
f ' been lfeft behind by the parent are divided equally, if he willed 430. 
"/ them not ; but if he made a disposition, each of them receives 
Jf/ according to the proportion the father projected ; but what the^* 
"/ have either in marriage portion or in other gif\preceding marriage, 
*i f they»join together jn contributing if their remaining brothers 
" ' ana sisters have not, so much as the share established bjp law 
" ', frpm their common parent, for then those who have compeft. 
" e sate those Who have not, an equal share from wh%t they have 
*' c . from without.' The principal defendant, Mrs. Annie Kalonas, 
" urges, that the book filed by the plaintiff jgjiot Greek Law. and 
"that by that law, her husband, Nicholas Kalonas, is the gole heir 
u to the estate of his father, but she has not filed an exposition of 
f the Greek Law supporting her averment, and that this book has 
H been accepted as an authority by our Courts in disputes arising 
f between parties of the Greek •persuasion, is manifest from a copy* 
4t of the dicision of the additional judge of Dacca, dated Uth Feb- 
'/ruary 1852. As to the allegation of the defendant, Mrs. Des- 
'/ peno Kalonas, that she, the widow of Marinoos Kalonas, is enti- 
f* tied to a share, after a careful consideration o£the section quoted 
f by her, I find that there were more than three children left at 
? the death of Marinoos Nicholas Kalonas by his two marriages, and 
u tblfc by Section 81, his widow is entitled to no share, and it is 
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<" quite unnecessary to determine in this suit what her title, if any, 
" may be. The court has only to decide whether by Greek Law, the 
" plaintiff is entitled to a 4 anna share in the estate of her late 
" father, and this iWoes in the a*ffirmative. ,, 

The alleged • sale of lakhiraj land to the defendant, Mrs. Lee, 
the judge Bet aside as fictitious and fraudulent. " The subscrib- 
" ing witnesses to the deed,"* he remarks, " are Aluck Chunder 
u Sen, Eshan Chunder Dass, Sheik Muddon, and Habioolah. Aluck 
a Chunder depqpes, that he is a mooktear by profession, he ad- 
(( mite that heVrote the deed, but states, that the sale was a bena- 
" mi one to avoid the claims of creditors. Eshan Chunder Doss -and 
" H%bioolah depose to the sale, to the execution^of the deed, and 
" receipt of the consideration, and the possession of Mrs. Lee. I 
" am of*opinion, however, that this is a fictitious conveyance, and 
" that Mrs. Lee has never held bond fide possession of the lands 
" for the following reasons. It is admitted, that thte land, which 
• •" is very small in aftja, is occupied by the zemindaree cutcherries, 
^ t€ the land is situated in the town of Burrisal, and it is quite im- 
" possible to* believe that the defendants* Mrs. Despeno and Annie 
'.' Kalonas, who have, from time to time, since the death of the 
late Marinoos Nicholas Kalonas, managed the estate, should 
convey outright for the paltry consideration of 60 Rs. their 
- zemindaree cutcherry, with the land on which jt stands, to Mrs. 
" Lee. Mrs. Despeno in her evidence deposes, that c the lakhiraj land 
" was purchased from the funds of the estate, and not from her 
^private funds. Again, I find in the deed of conveyance, mention is 
" made of the transfer to the alleged vendee, Mrs. Lee, of the 
u former title deeds received from Mr. Paul* these have not been 
" filell by*Mrs. Lee, and her vakeel was unable to produce them 
".though called on by the court so to do. It is very clear, that 
" the sale wa* a fictitious one, had it been bond fide the former 
'? title deeds and chittahs alluded to in the deed would have been 
" made over to the j^ndee, Mrs. Lee." The judge pronounced the 
Ousul Talook also,' the title deeds of which have not been produced, 
said to have been created in her favor, to be fictitious talooks, put 
forth to defraud creditors. 

The judge, therefore, gave plaintiff a decree for possession 
n>f a 4 anna share of the estate (*? her late father, with mesne 
profits torn the date of his decease, viz. 26th April 1840. 
The amount of mesne profits to be ascertained in the usual 
way by* local enquiry, and to bear interest from the date on which 
the amount may he ascertained and fixed, and he declared the 
plaintiff's title in no jpay prejudiced by the fictitious sale and under- 
tenure set up by the defendant, Mrs. Lee, which he sets aside.- For 
the costs of the plaintiff, the defendants, Mrs# Despeno ami Anie 
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Kadoaas, were declared liable, and th* other defendants were to pay 
'their own costs. 

• Prom the decision of the judge three appeals were preferred to 
this Court, one by Mrs. Despeno Kalonas, *one by Mrs. Annie 
Kalonas, and another by Mrs.* Lee. The appeal of the first named 
party has been withdrawn, so the Court has now to deal only 
with the appeals of Mrs. Annie Kalonas and Mrs. Lee. 
• We proceed to notice first the appeal of Mrs. Annie Kalonas. 
She objects to the fiuding of the judge as to the st^re of her father's 
•state to which the plaintiff is entitled ; that it iS based upon a 
boek which is no authority, fold which has not been proved to 
contain Greek Law, as it existed prior to and at the period *>f the 
demise of the ancestor oMboth parties, Marinoo* Nieholas^Kalonas. 
That according to that law, her husband, the eldest son of the 
deceased, is the sole Jieir to her father-in-law, and that the decision 
of the judge,* consequently, should be reversed, and the plaintiff's 
claim should be dismissed. That even if plaintiff is entitled to* 
the share which the judge # has given her, she is not entitled to mesn^ 
profits for a period anterior to the suit. * • 

At the time of the death of Marinoos Nicholas Kalonas, the 
. ancestor of the pvties before the Court, two sons were living, the 
issue of his first wife, and two daughters, the issue of his second ; 
his second wife al$o survived him ; the question raised by the different 
pleadings, is, wnether according to the Greek Law in force at the 
period of the decease of Marinoos Nicholas, viz., 26th April U340, the 
children succeed equally to the exclusion of the widow, or, whether 
tile children and widow take ^equal shares, oar, whether the law of 
primogeniture prevail* under the Greek Law. 

For the purpose of enabling the Court to answer fhe <fuestion 
which has been put before them, the plaintiff has filed a book of 
Greek Law panted at Athens in 1835, and as remarked by the judge, 
in th$ order of Council at the commencement of it, it is ordained 
that the civil law of the Byzantine empercas, which are contained 
in the six books, shall remain in force until the publication of the 
civil code, the preparation of which has been determined. 

Now seeing that the order in Council was dated in 1835, and that 
Marinoos Nicholas Kalonas died in April 1840, it is a fair presumption, 
as not a tittle of evidence t<J4he contrary has been produced by the 
defendants, that the law, as contained in the book, nvhich wa3 
•auctioned in the former year continued in force up to the latter date. 

Moreover, it wifl be shewn below, that its conterits, so far as they 
itefer to the point before the Court, are identical with the Novels 
of Justinian. Now it is well known, that all tjie original compilations 
of iistinian in Latin were, under the Greek emperors, translated, and 
bore the title of Basilica* " The publication of an authorized body 
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of l*w in the Greek language k£, it has been observed, to the disuse af 
the original compilations of Justinian in the east ; but the Roman lair 
was the more firmly established in Eastern Europe and Western Asia, 
where it has maintained itself amdngst the Greek population to the 
present day/' Based then on this identity, we have a strong ground 
for accepting»the book as containing the Greek Law at the period 
at which the ancestor of the partie% before the Court died, viz., in 1840. 

Looking then at it in this light, we observe, that had Marinoof 
Nicholas Kalonas^only left four children, two sons by his first wife, 
and two daughters by his second, we should have been quite prepar- 
ed to decide the case in accordance with the passage cited by tb« 
judge.. By it, the children, sons and daughters, succeed equally ta 
the property of 4;he parent, and in this point the book agrees with, 
the 118tlf Novel of Justinian* by which, without any distinction in 
respect, either of their sex or their priority of Jbirth, the children 
equally participate in the property of either parent. • 
• # But in the present «ase we have not . oiily four children, but the 
^ridow surviving the deceased, and the point before us cannot be 
aetermin^d bf a reference to the passagfc cited by the judge. For 
its determination, we must turn to the passage referred to by th* 
defendant below, Mrs. Despeno Nicholas Kalonaj, as occurring in 
page 413, para. 81. When translated so far as is necessary for the- 
present purpose of the Court, it stands thus, " if any one (wealthy) 
should marry a poor wife and predecease her, then* if the husband 
of the woman has up to three children either by her or by another 
nflffriage, she take^ a fourth share of the husband's property, his, 
debts being first deducted from his wealth, provided that her. 
share does not exceed 100 lbs. weight of golc^ If there are* more 
children than three, we decree that the wife is to take an equal 
sbara with the children ; but she is only to have the use of the* 
same, and th% ownership is preserved for the children of that 
marriage ; but if this wife has no children of that marriagp, we 
decree that she shall possess a right of ownership to that which 
comes f!o her from the property of her husband/' 

Now we find this rule to be exactly similar with those laid down* 
in the 53rd and 117th Novels of Justinian, that is, in the latest civil 
law, as given in the 4th volume of Burge's Commentaries on, 
Colonial and Foreign few, pages 4(h>*o 50. By these laws, if the, 
husband has died wealthy and the wife poor and unendowed, then 
if the husband had left onljr three children, whether by her or by, 
any previous marriage, she is allowed to take a fourth, which in no 
case could exceed 1O01 pounds weight of gold ; but if there are mora 
than three children, slje takes an equal share with the children ;. 
if any of the children were her own, she takes only the usufruct, 
of her share, and, on net death, the principal reverts to her chjldrfti ; 
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if the children were not hers, but thosfe of the husband by a former 
foife, she takes an absolute property in her share. 
. We do not find, that either the Greek or Roman law has expressed 
tW amount of property in reqpect of which the husband was to be 
deemed wealthy, and the wife indigent. " It was left/' as remarked 
by the learned author above cited, # " to the discretion of the judge 
to decide what was the condition of the deceased and of the survivor". 
Looking, however, to the evidence before us in this case, we are clearly 
of opinion, that Marinoos Nicholas Kalonas may be considered to have 
died wealthy, and to have left^his widow, Mrs. Despeno Kalonas, 
Undowered and poor ; it follows, that she is under the Greek Law 
above cited, entitled to the usufruct of a fifth share of the property 
left by her husband, whidb, on her death, reverts in *equal shares to 
the plaintiff, and the representatives oY assignees of the rights of 
her daughter, Margaset, the children of Mrs. Despeno Kalonas, b*y her 
husband, Marinoos Nicholas Kalonas. Such being the state of the case, 
the*share of her father's property to which # the possession of th£ 
plaintiff is at present entitled is a 3a. 4g. sbafe, and npt a 4a. share# 
as decreed to her by the judge under a mistaken interpretation of 
Section 81, which we have given above, and she has a vested interest 
in a half share of the one-fifth share toJthe possession of which she 
will be entitled on the death of hgr mother, Mrs. Despeno Kalonas. 
The next pointjwe have to determine is, the date from which the 
plaintiff 'should receive mesne profits from the defendant, appellant, 
and ateo from Mrs. Despeno Kalonas. The award of the arbitrator 
given after the death of Marinoos Nicholas Kalonas, was in the nature 
of a temporary compromise of conflicting and doubtful claims entered 
into in*good faith between the different parties, and regarding^ it, in 
that light alone, we should be inclin$4 to give it every effect ; but in 
the present instance the compromise partakes also of the nature of 
a temporary family arrangement, and as such, is a transaction to 
which.it is the policy of the law administered in this country, as it 
is that of every other system of jurisprudent to give the greatest 
efficacy. The plaintiff in the present case in no way itnpeachea 
tfce acts of her natural guardian, her mother, in connection with the 
compromise as having been done not in good faith and with 
dishonest motives. This being the case, notwithstanding that thg 
rights of the plaintiff have no# been determined to be of greater 
extent than they *were allowed to be under the temporary compro- 
mise, the Court wguld not be warranted in interfering with the 
compromise by awarding mesne profits during its continuance. The 
very essence and motive of that compromise toas the uncertainty 
and doubt which the parties had as to their respective rights ; that 
doubt arose from the ignorance of all the parties concerned of the 
Greek Law, and the removal of that ignorance subsequently! and the 
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ascertainment of rights contrary to it, can form no ground for 
vitiating the arrangement made under the compromise, for the 
period during which it lasted. 

Under this view &f the case we think, that the plaintiff is only 
entitled to mesne profits from the date of the institution of the 

5 resent suit.' Of course, if the plaintiff considers, that any thing is 
ue under the arbitration to her from the managers in possession, 
she is at liberty to sue them for an account, and nothing which the 
Court has said jn the present case, can in any way interfere with 
the prosecution'of such a claim. 

We turn now to the appeal of Mrs! Lee, she objects to the finding 

of the judge that it is altogether opposed to the evidence on the 

record, but after attentively considering that finding and the evidence 

on which it was based, we entirely a^ree with the view which the 

judgS has taken of the appellant's claim ; \ye consider for the 

reasons stated by the judge, that the sale of kheragee % lakheraj land 

• was a fictitious conveyance, and that*the Ousut talooks were 

^creations of the same «iature, both put forfh to defraud creditors. 

We, therefore, on the appeal of Mrs. Annie Kalonas, modify the 

decisions of the judge, and decree to the plaintiff a 3a. 4g. share of . 

the estate left by her late fothcr, Marinoos Nicholas Kalonas, with 

mesne profits from both the defendants, Mrs. Despeno and Annie 

Kalonas* f rom the date of the institution of the sunt to the date of 

realization, with costs in proportion to the amoitnt decfeed and 

dismissed, and we dismiss the appeal of Mrs. Lee with costs. 



• 
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The 31st January 1861. 

C. B. Trevob and G. Loch, Esqs., Judges, and C. Steeu, Esq., 

Officiating Judge. 

Regular appeals from the decision of Mr. Z. S. Jackson, Acting Judge • 

of Rajshahye, dated the 30M ^fpnV 1858.* 

Case No. 356 *of 1858. 

Chunder Dhur Roy and others, (Plaintiffs,) Appellants, 
versus # 

Hursoonder Moitro and others, (Defendants,) Respondents. * 

Baboos Baneymadhub Banerjee, Bungshee Buddun Mitter, and Rama* *""" 

persaud Roy, and Kishenkishore Ghose, for appellants. • 

Jfr. i2. 21 -4//a/i and Baboos Snmbhoonath Pundit, Tarucknaih Sein 
and Jlamanath Rose, for respondents. # 

"Case No. 409 of 1858. 

Gridhur Roy and others, (Plaintifls,) Appellants, • • 

. fersus • 

Hursoonder Moitro and others, (Defendants,) Respondents. 
Baboo Chundernatk Chatter jee, for appellants. 

* Suit laid at Co.'s Rs. 7,558-13-10. 

Plaintiffs, as proprietors of the adjoining villages, Talooip Ses- ^ ,*, 
sunia, Khoalashakoally, and Tollut, seek to recover possession of 42 tiflfe failed to 
kadahs, 1 paki, 5 kanees and 364 beegahs of the former, and 3 ^ B /^ t and 
kadahs, 12 pakies, and 5 kanees of the latter village from the defen- proof of theur 
dants, on the allegation that the defendants h£ve ousted them, j* 1 *^* *°. the 
clafciming*the lands as belonging to their talook Pindarhatty. the appeai'waa 

Defendants claim the part of the disputed lands lying' to \be ^missed, 
northward, as appertaining to the village of Sessunia, and that to 
the southward as appertaining to Pindarhatty. • 

Two jsuits were originally instituted, one No. 21 of 1848 in 
appeal before us, which was tried by the principal sudder amepn, 
the other No. 43 of 1850, by the defendant, claiming ths land 
to the southward as Pindarhatty, which was tried by the sudder 
ameen. Ultimately both cases were remanded by this Court to be 
tried together (see page 889 of the reports of 1853, and page 906 
of ditto of 1856,) and the judgfi4iimself proceeded to the spot and • 
cauged a map of the disputed lands to Jbe prepared by an mmeen, 
who scientifically surveyed them, and laid down the disputed boun- 
daries. The boundary pointed out by the plaintiff ran frofli the 
Esamutty river on the north, along the western boundary of Tollut *** 

and Pindarhatty, and the edge of the Pindarhatty tank, and from 
thenc* in a crooked line to the Katyadoha bheel on the south. 
The boundary pointed out by the defendants was considerably to 
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the westward, and through . the centre of Mouzaji Sesstmia. Ti 
commenced firom the Esamutty river on the north, followed th# 
course of a crooked path or halut to the Bholagharee bheel, which 
it skirted on the east, and then following a crooked ayl along the 
eastern boundary of Mouzah GuzrSkhallee fell into the Katyadoh*} 
bheel. The judge, after duly considering the evidence adduced 
by the parties, and the depositions of persons resident on or near 
the disputed lands, recorded by his orders, held, that the boundary 
as pointed out by the defendants was the true eastern boundary 
of the plaintiffs talook Sessunia, and that they (plaintiffs) had a 
right to ro lands to the eastward* of that line, and he, therefore^ 
disjnissed their suit. He also dismissed the. suit of the defendant! 
on the ground tl^t he had virtually decided it in the other casefc 
that lfaving determined what was the eastern boundary of plain* 
tiffc' talook Sessunia, across which they could not pass/it was 
unnecessary for him to pronounce whether \he lands claimed by 
the defendants in t1*eir suit appertained to Pindarhatty or Sessunia, 
of both of which tfcey were proprietors. 

Plaintiff, in cape 21 of 1848, dissatisfied with the decision of the 
judge, have appealed. The defendants, plaintiffs, in case 43 of 
1850, have acquiesced in his judgment regarding their suit. 

It appears that disputes have been going on between 
the present parties for many* years ; that so for back as 1814, 
a suit was instituted by defendants for the possession of 18 kadahs, 2 
pakies, and 13 kanees in Khoolashakhally Bholagharee, which they 
claimed as Pindarhatty, and which suit was dismissed by the fin£ 
court, and the orjler confirmed in appeal in 1819. Subsequently 
other disputes arose, and on 9th February J 846, the magistrate in 
an ftwarA, under Act IV. 1840, directed plaintiffs to be retained 
in possession of the lands wTthin certain boundaries thus describe^ 
On the eastern ayl ; on the south Katyadoha bheel ; On the south-weqt 
and west Guzrakhallee ; on the north Bholagharee and Khoolasha- 
khally dohur, to th^jorth of which is situated Sessunia Khoolash$- 
khally ¥ This order was confirmed in appeal and possession was givsji 
on 29th Assar 1253, 12th July 1846, to the plaintiffs, as shewn by 
their receipt. On 29th Cheyt 1253,10th April 1847, a petition 
was presented by the Messrs. Watson, lessees, on the part of tbje 
defendants to the magistrate, alleging* that the mohurer had collusiy§- 
ly givc^i possession of their lands to the plaintiffs. The magistrate 
Qn 25th April, ordered an enquiry to be made, but on appeal to" the 
sessio* judge this order was reversed on 27A May following, an4 
the parties were referred to the civil court. On the 15th July 184?, 
plaintiff filed another petition to the judge, and that officer fqr 
some reason then directed them to institute another suit jmdor 
Act IV. 1840, and the magistrate, after making a local investigation, 
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fireotfed on 6th November 1847, that, the defendants, lessees, be 
kfef>t in possession of the land to the east of the ay 1 running from 
$te dry nulla, which appears in the judge's map on the east oftfhe 
Bholagharee bheel, and under cover of this order the defendants, it 
is alleged, have taken possession of the lands now in dispute, 
claiming them as their Pindarhatty and Sessunia lands? and the 
J*resent suit to set aside that order, and to recover possession, was 
filed on 17th February 1 848. 

It is admitted by plaintiffs that the defendants have a right to 
lands in Mouzah Sessunia, but they av#r that these fends lie to the 
eastward of the boundary line pdinted out by them, as laid down on 
%he judge's map, and that they are mixed up with the Pindarhatty 
lands. In support of this assertion they have oft%ed mo proof; and 
in support of their own claim to the lands now in possesion of 
the defendants they^ have produced certain witnesses, whom they 
allege to be thfe descendants of the ryots of Sessunia, who were 
driven from their homesteads situated to th# south-east of the 
disputed lands by the violence of the defendants, and have now 
Established themselves in the present village of that na*me. .They 
also produce their own chittahs of these lands of 1248 and 1250; 
the decision of the oivil court, dated 19th July 1819 ; the orders of 
ttie resumption officer of 21st April 1846, under which certain chur 
fends were declare* liable to assessment, and the subsequent order 
if " the Sp*epial Commissioner of 15th September 1847, releasing 
86J*beegahs on the appeal of the plaintiffs; copy of the kyfeut filed 
%ythe defendant, Hurosoonder, on 26th May 1845, in the Act IV. 
"ta»e, first decided by the magistrate, in which h^ admitted that he 
%fad beerl ejected from all his lands in Mouzah Sessunia, and that 
tMs dispossession had been confirmed by a decision of 4he ^ivil 
^onrt, viz., that of 1819, and consequently it is urged, that at this 
late period he cannot assert any right to the lands of Sessunia. It 
is also urged, that the petition of Messrs. Watson to the magistrate 
1h 1847, shews that plaintiffs were put in po^ession of the lands 
\rp to the ayl on the east as far as the Pindarhatty tank ; tl^at they 
"Were irregularly ejected by the subsequent proceedings of the 
Magisterial authorities ; that the award of 9th February 1845, being 
'passed by a competent court, entitles them to be kept in possession 
4fll the other party can prove Abetter title to the land. 
' r ' # Judgment* * - 

' On consideration of the evidence put before us by the plaintiffs, 
; We think it insufficient to establish their right to the lanJs now 
claimed. The decision of 1819 does not determine the site of the 
Ifcnds in dispute in that case, one chief object # of which appears to 
Tiavejbeen to set aside certain summary decisions for rent ; nor has 
•any wustjvorthy evidence been adduced to fix*the position of these 
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lands as identical with any tportion of the area now in dispute. It 
may be admitted that plaintiffs were put in possession of certain 
lands forming part of those now in dispute under the magistrate's 
order of the 9th February 1845, but such*an award conveyed no 
title, and that possession was set asiHe by a subsequent award of an 
equally cctopetent court, and plaintiffs being now out of possession 
under that later award, must satisfactorily prove their right to the 
lands now claimed. Stress has been laid upon a statement made by 
the defendant^in a kyfeut filed by him in the Act IV. case decided 
by the magistrate in February 1845, in which he stated that he had 
under a decision of the civil court been deprived of his rights in 
Talook Sessunia, and it is alleged that defendant there alludes to the 
decision of 4819* On referring to that ♦decision we find, that the 
claim related to about 14 kadahs in Pindarbatty, and about 3 
kadahs in Mouzah Sessunia, and even admitting the words quoted 
from the kyfeut to bear the meaning put upon them by the plain* 
tiff's pleader, yet defendant is not estopped by any such statement 
from claiming the lands as appertaining^ to his village Sessunia> nor 
is plaintiff exonerated thereby from proving fully his title to these 
lands. Again, the resumption proceeding of the special Commissioner 
of 15th September 1847, gives plaintiffs no title, It is true that 36£ 
beegahs, forming part of a much larger area which was declared 
liable Jo assessment by the deputy collector, were released by the 
special Commissioner on the appeal of the plaintiff but that order left 
the question of title undetermined, and plaintiff must shew his 
right and title to these lands before this Court could pass an order 
evicting the party «in possession. As plaintiffs, however, have failed 
to adduce any satisfactory evidence of th^ir right to any of the 
lanfts in* dispute, we dismiss this appeal with costs. A similar 
order is applicable to appeal No. 409. 
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The 12th January 1861. 

C. B. Trevor and G. Loch, Esqs., Judges, and C. Steer, Esq., 

t Officiating Judge. 

Summary order on a regular appeal from the decision of the Collector • 
ofBehar, dated \Zth December I860.* 

Banee Summund Koowar, Petitioner, 

versus 
Sheikh Hurmuth Ally, Opposite Party. 
Baboo Ramapersaud Roy and Mr. R. T. Allan, for petitioner. 

This is an appeal from the order of the collector of Behar, Held, that a 
dated 13th December 18G0. # • * a J$?tf m t£ 

It is unnecessary to enter into aU the circumstance of the collector n 
case; it will suffice to remark, that the plaintiff before tha col- jesting an ai 
lector applied under Section 25, Act X. of 1859, for assistance unfor°&!ctic 
to eject an agent, who, S-fter the determination of his agency b^ ?|)jo A( 5 x * ' 
the exercise on her part of the power of dismissal which remained^ st ance° r t 
with her, continued to *hold over. The collector *proc^ded tcro** an agen 
enquire into the case, and passed an order rejecting the plaintiff's termination 

application. # . his a gene, 

The plaintiff now appeals to this court against the order of be ^e^extei 
the collector, aad it has been # urged on her behalf, that inas- of his agenq 
much as the yearly salary of the agent, the value of the estate, ^ no co h ur 
and the amount of the collections from them yearly, amounts to That in ord 
more than 5000, this court, under Section 160, of Act X. of 185^, ^J*]^ 
has jurisdiction over it. » # t i o n t h 

Th« words of the Section are as follows. " In all suits other f^XectV 
" than those in which, when tried and decided bym collector, dispute in 
" the judgment of the collector isf declared to be final, or when J* 1 ** ^art? 
u tried and decided by a deputy collector, an appeal is allowed must exce. 
u to the collector, an appeal shall lie to the zillah judge unless five , thou «« 

* ruDees. 

" the amount or value in dispute exceed t^OOO Us., in which case 
" the appeal shall lie to the Sudder Court." a ° 

Now in the case before us, there is no amount or value in 
dispute at all. The assistance of the collector is simply re- 
quired to enable the plaintiff to exercise a legal right : looking 
therefore to the words of#the Section* cited, we are clearly 
of opinion, that in the matter before us, an appeal does * not lie to 
this court, and that the fact of the salary of, or the amount to 
be collected yearly by the agent, or the value of the property of 
which the agent had the management beijig above 5,000 Us., 
are insufficient to give this court jurisdiction, and that in order 
toAenable the court to exercise the jurisdiction given to it by the 
ifljt, tjhe amount or value directly in dispute between the parties 
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must exceed 5,000 Re., and tjiat the court 1 ! jurisdiction is limited 
by the law to this class of cases. 

Under this view of the law, the plaintiff must appeal to tho 
irillah judge, and this court cannot interfere, as however, under 
Section 37, of Act X. of 1859, the Statement of the plaintiff in 
an application like the present is only required to be written on 
paper bearing a stamp of the Value of 8 annas, it follows that in 
appeal a stamp covering an ordinary miscellaneous petition is 
sufficient. The appeal in the present instance has been filed on a 
stamp paper of *ne value of 350 Rs., this sum, minus 2 Rs. the 
value of a stamp for a miscellaneous petition, will therefore #be 
returned to the petitioner. 

• « ' • 

~ Thb 22*d January 1861. 

H. T. Raikes, C. B. Trevor, and G. Loch, Esqs., Judges. * 
Case No. 360 of 1860. ** 
• Summary appeal front the decision of Mr. L. J. Jackson, Judge of 
^ Midnapore, dated 20M August 1860. 

Tareemee Cnurn Mookerjee and others, (Appellants,) Petitioners, 

versus 
» Juggut Chunder Mookerjee and others, (Respondents,) Opposite 

Baboos Ramapersaud Roy and UuooioolchunderZ % Mookerj$e> for 

petitioners. • 

, Baboos Kihhenhishore Qhose and Bambhoonath F audit, for opposite 

party. 

The Court In this case an ortler has been passed under Section 339 of 

e^uUon 8t ^f Act VJIL.of 1859, by the judge of Midn&pore, directing the 

^ lo#er decreeholder in the suit to gn*e in security prior to taking out 

der 8 Section execu ^ on °f k* s decree, and the application here is to stay execu- 

3 of the pro- tion altogether under Section 338 of the Act, on the ground that 

lure Act, as an a pp ea l has been filed in this Court from the judgment passed 

spoci&i reft" « « ^ 

is were below.. ** , 

«ded for j u the first place, the vakeel for the applicant wished to enter 

o^e^udgo npon the merits of the judgment passed below, with the view 

ow having f showing us, that the decision was erroneous, but we considered 

o°to proceed that any discussion of 4 this nature w%3 out of place at this stage 

erthedecres f the proceedings, and the Court did not, therefore, think it 

nlshed se- necessary to take up the question upon that ground, moreover/ 

■ity in con- the judgment has evidently been passed after* a full and de- 

?^provision liberate consideration of the merits, and bears no appearance of 

3ection 339. haste or want of care, it is not, therefore, upon any ground of 

manifest error or incompleteness in the judgment itself, that 

there is any reason for ^staying execution on the terms propo^d 

by the lower court. ' 
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Neither does it appear to us, that the fact of the decree being 
for land, and that some confusion may follow the change of 
owners should the decree of the lower court # not stand in appeal, 
afford sufficient grounds for staying execution. No extraordinary 
cause for interference has been pleaded, and did the court, simply 
npon the ground that the decree involved real property, consent 
to stay execution in this case, a similar order would be reasonably 
expected in all such cases, and a general principle of action would 
be introduced leading to the very inconvenience which Regulation 
XIII. of 1808 was intended to suppress. 

Unless then very special reasons can be* shewn for staying 
execution in suits for *lands and houses, w^ think, the rule 
should continue to be as under the old law, and to allow execution 
i*> proceed. oW -» 

In the present case, no special reasons whatever having been 
made apparent, we reject*the application with^osts. • 



The 23rd January 1861. 
C. B. Trevor andG. Loch, Esqs., Judges, and C. Steer, Esq., 

Officiating Judge. 
Case No*264 of 1860. 
Summary appealjfrom the decision of Baboo Fmchanund Banerjea, 
Principal Sudder Ameen of Rajah ahyc, dated the 2nd March 1860. 
Rajah Annundnath Koy, Petitioner, 

versus \ 

: „ Shamasoonderee Dassea, and others, Opposite Party. ! 

Baboos Sreenath Dasi and Sumbhoonath Pundit, for petitioner^ 
Baboos Kishenkishore Ghose, Baneymadhub Banerjea, and Gopal Lall o 
Mitter, for .opposite party. „ ,, ., T 

4 The plaintiff, appellant, sued, previously to the passing of Act a suit in which 
VIII.-1859, for possession of certain lands. The defendant appeared, J**® v^J^SJ? 
and the proceeding under Secfon 10 of RegAlation 26 of 1814, was the issues draw^ 
drawn up previously to that dat^ Subsequently, however, toiihe pass- J? d the P»i 
ing of the Act, the principal sudder ameen took up the case, and JS; with tneii 
inasmuch as the plaint and a map filed by the plaintiff did not en- witnesses previ. 
tirely agree as to the position of land with reference to the point of ^Jf 1 o^Aci 
the compass, he rejected the plaint under Section 29 of Act VIII/vin. of 1869, ii 
rJ 1 QKG <* w* 8 no * com*' 

From that orde^ a summary appeal has now been preferred to principal suddei 
this Court by the plaintiffs below, they urge, that the new law was gJJJSJJi 29"^ 
quite inapplicable to their case, and that consequently they have a A ct villi o 
rfeht to appeal summarily against an order which has placed them l85 9 ,torejectth< 
-LA «x« • i_- t. xi. i-i. i-j. i_ \. i j plaint, and tha 

malposition m which they ought not to hav§ been placed. tosuchacaseth 

"We think that the principal sudder ameen was quite wrong in kwdtefrfc altd 

applying Section 29, Act VIII. of 1859,to the declaration of asuit ffleiSST mappli 
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cd^'iUiSi- UBder the old law of procedure, of a suit, moreover in which the 
gation on its pleadings had been filed, issues fixed, and the parties were present 
«*"**• # with their witnesses. That Section is quite inapplicable to a suit 

.filed under the old procedure, and a summary appeal from an order 
' of this nature will lie. We, therefore, reverse the order of the 

principal sudder ameen, and direct the principal sudder ameen to 

decide the plaintiff's case on its merits, looking to the record as it 

■tands. 



. The 31st January 186L 
C. B. Trevoh anfl G. Loch, Esqs., Judges, and fc. Steer., Esq, 
^ Officiating Judge. 

• Case No. 61 of 1861. •. 

• 

Benodelo^ Mytee and others,* Petitioners, 
• versus 

V • Ramdhun Ghose, OpposMe&arty. 

ande^th' ^ ^ a ^°° Poornoo Chunder Roy, for petitioner. 

xLin °Uh^ ^ aiB s ^> ^ ^ ar ^ can ^ S a ^ ere( l from tho. abstract of the 
iho admiasitm plaint in the decision of the lower^ court, was to recover damages 
>f a special ap- from defendants for preventing the plaintiff citftivating ^ certain 
!he nature of l ail( l c m his possession. The amount of damages claimed was under 
,hesuhaiuinot Rs. 100. The principal sudder ameen on appeal gave a decree for 
!ome e toby S the^ e amoun t of damages and directed that plaintiff's possession 
ourt, and that should be confirmed^ defendant filed* a special appeal, which' the 
P aV e he gi y^* deputy register, under the provisions of Act XLIIL 1860, refused 
laintiff # more to admit, dhd as it appeared fr, om the petition that the plaintiff 
^the* cou^e* ^ ac ^ laidtclaim to possession as well as for damages, a reference 
>r defendants has been made to a full bench whether such special appeal can 
' 1L* P /^1 0P he admitted. 



ient, pointing As c stated above, the plaint onlv seeks a certain amount of 
he? -th damages, *but the principal sudderwameen has apparently gone 
rhic^lt had beyond the plaint, and ordered the plaintiff to be confirmed in 



^ en « possession. Such an order, which, as far as we can judge from the 

papers before us, is beyond the prayer of the plaint, will not 
render a special appeal admissible, for that must be determined by 
the nature*of the suit and not by the decision come to. Petitioner is, 
unable to shew us that the plaintiff sought any farther relief than 
recovery 6f the value af crops, and therefore, we consider the special 
appeal is not admissible under the provisions of Act XLIIL of 
1860. If the lower court have gone beyond the prayer of th* 
plaint, and has given plaintiff more than he asked for, tp? 
petitioner should apply c to the lower court for review, pointing 
oat the error which may have been committed. Petition rejected. 
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The 11th February 1861. 

H. T. Raikes, G. Loch, and H. V. Bayley, Esqs., Judges. 

Regular appeals from the decision of Mr. E. F. Lautour, Additional 

Judge of Behar, dated the 7th April 1860. 

Case No. 184'of I860. 

Omrao Singh and another, (Defendants,) Appellants, 

versus 
Fuqueera Khan and others, (Plaintiffs,) Respondents. 
Baboos Kishenkishore Chose and Sumbhoonalh Pundit, for appellants, 
Babtto Kishensukha Mookerjee and Mouky Murhumut Hossein, for 
respondents. .. 

Suit laicTat Co/s Rs. 2,913-5. • # - 

Case No. 186 of 1^60. 

Omrao Singli*and another, (Defendants,) Appellants, 
versus * • 

Fuqueera Khan and another, (Plaintiffs,) and others, (Defendants,) 

m Respondents. * • 

Baboos Kishenkishore Ghose and Sumbhoonath Pundit, for appel- 
lants. 
Mr. R. T. Allan and Moulvy Murhumut Hossein, for respondents. 

Svit laid at Co/s*Rs. 4,110-10. 

Case No. 187 of 1860. 

Omrao Singh and another, (Defendants,) Appellants, *■* 

Jk versus # 

Mmsamut Husseena and others, (Plaintiffs,) and Mussamut Bebee 

I Doolaree and others, (Defendants,) Respondents* • # 

Baboos Kishenkishore Ghose and Sumbtibonath Pundit, for appellants. • 

Suit laid at Co/s Rs. 357-4-7-4-2. • 

Case No. 194 of 1860. 

Omrao Singh and another, (Plaintiffs,) Appellants. % • 
versus 
Bebee Bhopoorun and others, (Defendants,) Respondents* 

Baboos Kishenkishore Ghose, Ramapersaud Roy, Sumbhoonath Pundit, 
and Moonshee Ameer Ally x for appellants. * • 

Baboo Kishensukha Mookerjee and Moulvee Aftabuddeen Mohamed, 
Tor respondents. 

Suit laid at Co/s Rs. 5,569-5-6. * N 

In the first three appeals the suits were originally instituted by .Held, that! 

persons representing themselves to be the heirs', or those deriving bart<f the X ac* 

titlAom the heirs of Raja Golam Allee Khan, and the property tjon, as plain- 

in suft consists of 70 beegaljp of land in Russoolpore, 4 beegahs, 4 provtdposwa* 

* w H 
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sion within 12 biswas of land in Hunsrajpote, and 10 biswas of Nyapookur. TIm» 

BtliSionof the averment of their complaint is, that the property in suit devolved* 

suit. upon them as the heirs of Golam Allee Khan, and that they helxi 1 

• possession of it until 1843 A. D., jvhen the common defendant^ 

Omrao Sing, disputed with them for the ripe crops and got a suitr 

before the Criminal Authorities under Act. IV. of 1840, whieh; 

terminated in their dispossession under the orders of the magistrate/ 

which orders they now seek to set aside, and to recover possession 

of the lands iif question. 

.The defence set up is the same in all these three cases, namely 
that the whole of the property left by Golam Allee Khan, caui^ 
into* the possession of his widow, Bhuttun, in discharge of the dowar 
and iphat Bhuttun, in the year 1836, sold to Omrao 
er for good and? full consideration, the property, now 
1 delivered over to him possession* *of the same. Thai 
r had continued in the family possession ever siace, 
now maae for its recovery was barred by limitation-* 
t IV. c&se referred to was *ot the means by which 
h acquired his possession, but was a suit which arose 
es fomented by the plaintiffs, but in which the magis^ 
• ined the defendant's possession, and therefore can be 

itation for the plaintiffs. 

h case was instituted by Omrao SingJ^, to establish his 
.h,av yjvx vliv ground of a bill of sale executed by Bhuttun in tjavox - 
^ of his predecessor, and of an ikrar alleged to have been executed, W 
the heirs of Golam Allee Khan, on the occasion ofadecreejaree^'N** 
under color of which some of his heirs in an action brought aga"Ist 
othe$ heirs for their share in* Golam Allee% estate, attempted; to 
# • possess themselves of the 4 beegahs, 4 biswas of land in Hunsrajp&re, 

and being opposed by Omrao Sing, they gave a written acknowledg- 
ment of his fights, and also added thereto an acknowledgment of- 1 lift 
validity of his father's purchase of the lands in PlussgoI pore' and ^ 
Nyapookur, and Omrdb Sing now pleaded, that by this document" the 
heirs were concluded from disputing his rights in the lanOs ia 
question. 
I In this suit the heirs and their representatives denied the \s{\ of 

m sale and the ikrar, an$l pleaded their right of inheritance. > : 

\ - In the zillah court, the judge "first took up' On >ao biifghV 

complaint and enquired into the validity of the ,k.;ivniun.iii 

J above ^escribed, and holding that no such deed had be; n executed, 

■ y and consequently that the heirs had hever bound thorasclves to 

( admit the transfer of the property in suit, dismissed Onur.^j Singh's 

action with costs. Upon the finding thus come to by the *idge 

in this suit of Omrao Singh, the judge has decreed the claif4s of 

the plaintiffs in the other three suijs. He holds, that «Bh St tun 
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hahfrng been sued for restitution of the property of her husband, 
Crolam Allee, and a decree passed against her, she was not compe- 
tent after that decree to convey to Omrao Singh's predecessor any 
land held by her from her husband, and that," therefore, the bill 
of sale set up by Omrao, could give him no title ; and as the ikrar 
had been found to be spurious, the plaintiffs in the three suits 
were entitled to get. the land claimed by them. 

* The appellant, therefore, in all these four cases is Omrao Sing, and 
the first point urged for him is the limitation pof$t, which it is 
pleaded has been entirely overlooked by the judge 1 
treasons whatever have been recorded by the judge for 
the point and deciding the, case without reference t$ 
tojKty of the law or otherwise. ° 

We have therefore to consider, whether limitation 
not act as a bar to ^atiy action at the present time by 1 
Oofam Allee Khan, or those deriving title fro^^hem for 
of this property. 

From the arguments acTditbed, we were at first incli 
that Bhuttun's sale as a widow in possession might be 
a sale by a trustee only, and of no valid effect agains 

>arties for whom the trust w 
[ngs andPthe facts averred in 
s raised on the part of the h 
ter husband's death, or her 
r want of title in herself. 1 
operty was in their ppssessic 
and that tfrey were dispossessed under 
t the defendant then for the first time 
of the property under a kawala whose 

the other heirs of Golam Allee brought a 
inheritance against ghuttun, and procured 
hen detailed, no mention is macfe of the 
tfyapookur, only the 4 beegahs, 4 biswas 
1 no explanation is given to us to account 
;her lands as forming part of the estate 

ces it seems to us, that as Omrao Singh is 
the lands now sued for, and the averment 
gpt possession only in 1843, under the 
not under the kawali set up by them ; 
show primd facie, that Omrao Singh was 
possession, and that in that ground he 
>tent eourts in possession, it is incumbent 
these actions to show a possession of 
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their own, within twelve ye&rs of their present actions, otherwise 
they cannot be allowed to question the validity of the instrument 
under which Omrao Singh and his predecessor must be presumed to 
have held a continued possession sin$e 1836. 

As theij tlie* evidence on the record adduced by the plaintiffs, 
being depositions of witnesses only, unsupported by documentary 
proof of any kind, does not in our opinion establish what the law 
requires the plaintiffs to prove, namely, a possession within twelve 
years of the sutt ; we must hold them incompetent to maintain these 
actions, and we must reverse the judge's decision with costs in favor 
of the appellant. Neither do we see any reason why the sUme 
dedsioQ should not be passed in the case in whieh Omrao Singh 
| fa plaintiff. * In«that case the judge* has held, that Bhuttiin 
had no right to alienate, because a decree had been passed again it 
her in favor of some of the heirs of Golam Alle&Khan, her husband, 
but to the greater pcj^on of the property held by Omrao Sing, tin* 
reasoning will not apply, inasmuch as the decree did not affect 
that portioa of the Estate of the husband* and even if it did, there 
fZ are circumstances which would give legal effect to sales by Bhuttun, 
f - and there is nothing on the record to impugn the genuineness of 
the kawala held by the plaintiff. As then nothing on the record 
really establishes either that Bhuitun could not soil or that Bhuttun 
did not sell as represented by the plaint, we see l|i) validity in the 
reasons assigned by the judge for dismissing the claim, and lookrag 
at all the circumstances of the case as disclosed in the three oyer 
suits before us, we consider the appellant is entitled to a decrep : *~ 
this suit, and with\josts against the defendants. * 



The 14th February 1861. 

! C. B. Trevo*, Esq., Judge, and & Steer, Esq., Officiating Julge. 

\ m Case No. 363 of 1859. • ;« 

", Regular* appeal from the decision of Baboo Punchanund Banfyea, 

t Principal Sudder Ameen of Rajshahye, dated St A December 18f { 

^ Baboo Ram Ruttun Roy and others, (Plaintiffs,) Appellants 

i versus , 

j * Messrs. Willis and Earle and otheis, (Defendants,) Responded 

Baboos *Ramapersaud Roy and Kishenkishore Ghose and Mo\ 
\ Ameer Ali, for appellants. ' 

Mr. it. T. Allan, and Baboos Sumbhsonalh Pundit and Sr^kati 
* Boss, for respondents. 

Suit laid at Co.'s Rs. 23,729-] 

th H *a d> Uant ^ Hls * s a su ^ ^ or ^ e recover y of the value of an indigo croj^cut, 
I vrh o ap Sought carried away, and appropriated by Mr. Bennet, former owneupf the 
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Nazirgunge factory, whose rights, interests, and liabilities, Messrs. ^« ri^ts and 
"Willis and Earle, the respondents, afterwards bought. fome^^Lr 

Mr. Bennet appears to have long quitted the country, and ina certain 
notice of the action has not been made to reach him. ^pon'Jmwtf 

Messrs. "Willis and Earle replied, justifying the ecfnduct of Mr. the just debts 
Bennet, but still pleading on their own behalf, that theft purchase ^^for^Se 
of the liabilities of the Nazirgunge concern from Mr. Bennet, does tortuous acts 
not render them legally liable on account of this action. lessor P t e he 

The lower court dismissed the suit, and the appeal now preferred remedy for 
against that decision, seeks to open out the whole* merits of the ? uch acts J> e - 

& 9 * * ing an action 

-Case. for damages, 

As however this appeal is between the plaintiffs and Messrs. whic J 1 ! s °ffl 
"lllis and Earle alone, for fio notice of this appealhas t>een att empt- a gai n s t the 
Ito J>e served on Mr. Bennet, the question to be determined iSeiore^**** co ™" 
} others is, whether* the action can be sustained against the tmly wror^w th ,v 
'rties, whom we find present before us in tfo suit. The primary P^vies. 
ae to be tried between them is whether, bS purchasers of the ^* 
rights and liabilities of Mr. Rennet, the present action, which is - * 
one in the nature of damages for a wrong done by Mr. JJennf t, can { ' 
be maintained at all against Messrs. Willis and Earle. V 1 

• > 

Judgment. ' 

lie land from which the indigo was unlawfully cut, was, during J 
\ Bennett time, made over to the plaintiff. It is not pretended 
; Willis and Earle have ever possessed, or claimed to possess **** 
jttah of the said land, nor "have they in any way benefitted 
[Mr. Bennetts wrongful appropriation. They bought, it is 

the liabilities of Mr. Bennet, an/1 to that extent a*e privies # 
state to him, but they did not buy such a liability as is now 
ipted to be enforced. What they are liable for *re the just 
of the factory, but not the debts arising from the tortuous 
of Mr. Bennet, done before their purchase. Now the^suit 
Ire us being for damages on account of an unlawful aiet done 
Ir; Bennet himself, Mr. Bennet or his personal representatives 
Llone liable ; for damages are a personal liability, and can only 
porced against the parties or their privies, by whose wrong 
ctual damage was occasioned. * * 

e, therefore, dismiss the appeal with costs. * 
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The 21st February 1861. oi 

H. T. Raikes, G. Loch, and H. V. Batley, Esqs., Judges. ^ 

Regular appeals from the decision of Mr. T. Sandys, Judge of Bhau^ 

• jgulpore, dated the 28tA May 1858. \ 

Case No 446 of 1858. 

Parbuttee Churn Dutt Jha and others, (Defendants,) Appellants, 

versus *** 

Issrjfcnund Dutt Jha, (Plaintiff,) Respondent. 

Baboo Ranxapersaud Roy and Moonshee Ameer Ali, for appellanjis. 
Baboo Jugdanund Mookerjee and Kishenkishore Ohose, for respon- 
dent. # © * A 
. Suit laid at^Co.'s Rs. 14,281-7-10*. ^ 
\ ~ • CaseNo. 447 of 1858. u# . j 

I Shunk^f Dyal, (Defendant^) Appellant, 

•J» * versus \ 

fr\ Jpsreenund Dutt Jha, (Plaintiff,) Respondent. 

t j S//ed MurAumut Hossein, for appellant. fc 

ix Vaboo Jugdanund Mookerjee, for respondent. & 

• P Suit laid at Co.'i Rs. 438. * i 

A» *the ! . In this case there are two appeals, from one atijji the same d« • 

timi^XM sion ' Tlie first > fe y P laintiff > refers to tJie legacy and jostic^jkf 
by law to file the proceedings of the judge under Sections X. and XII. of Regulaf ** 
i? 1 id P <£a?th ' ^ of 1814, and to the general merits of the case ; and the secoc 
case' must be an appeal by a co-defendant against the orders of the judge, hoi 
^J^ded, in ki m liable for cost. Kf 

judge %might Tfte plfcader for plaintiff urges, that the judge held proceedf 
" all H\ thattime on ^ ve consecu ti ve days, from the 17th to the 22nd May, fixi 
the ca»e. r * eacn proceeding one or more issues for trial, and then decide 

. case on the 28th, six days only after the last of these pro 

\ thus^ affording the parties no time to produce the proofs nece 

, for a proper trial. 

* On a reference to the record we find, that the proceedings j 

I held, as alleged by plaintiff, and that the Section X* procee 
j has not only been held contrary to the form laid down in Cir* 

* 8th May 1850, prescribing rules lot the proceedings of the C 
J under Sections X. and XIL, Regulation 26 of 1814, but that] 

s stantial injustice is involved in the judge having allowed onlj 

I I days frbm the 22nd to elapse before he decided the case. 
'a-' parties agree, that- they had no time to file their proofs And* 
\ ' having regard to this, and to the provisions of Regulation 19 of j »&, : 

which also contemplates that 15 days shall be allowed fd ihe » 
appearance of witnesses, we are of opinion, that the judge'* niefeon 
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must be reversed. The judge should hold his Sections X. and XII. 
proceedings in the manner prescribed by Circular Order, 8th May 
1850, and he should afford all reasonable time for the parties to 
produce their oral and documentary evidence in the case, so that • 

he may have before him full means of doing justice between the 
parties. 

The second appeal of the co-defendant, as to his costs, need 

iK>t be entered into till after the re-trial now ordered. 

• 

The 22nd Febuuary 1861. 
H. T. Raikes, G. Loch, and H. V. Bayley, Esqs., Judges ; 

Cas*>No. 408 of 1858 

Vular appeal from the decision of Baboo 

Principal Sudtfer Jfjneen of Rajshahye, dale 

Hurosoondree JDebea, (Plaintiff,) 

versus 

Jycauntnauth Sandyal and others, (Defe 
hee Ameer Ally and Baboo Snmbhoonah 
boos Ramapersaud Boy, Kishenkishore Ghos 
foo&erjee, for respondents. 

• Suit laid at Rs. 7,657- 

untiff in this case sues for 8-1 6th sha 

vill^es. Plaintiffs allegation is, that one 

a putnee of all these villages from 

and Lukheemoney, and that Kripai 

assigned 8-16ttf of that putnee to j 

ker, exclusively by an ikrar for a » consi 

thai Joysunker held exclusive possession d 

onus death, Kripanath, and other relatives withheld? for plaintiff § e ^ P on a tho 

J ie* adopted minor son, the possession of Joysunker's 8- 16th evidence, that 

putnee. Plaintiff, therefore, sues for possession and mesne *&* plainti ^ 

proved. Appeal 

jfendant, Kripanath, pleads in answer, that plaintiff was only dismissed ac- 

-mother of the adopted son, and therefore had no rights of °°pi^tlff also 

Jtance. This defendant also denies the receipt of the considera- claimed to sue 

aoney from Joysunker, ancl the fact of Joysunker ever having right of ^nS- 

r right to exclusive possession of the 8-16th of the putnee tancetyanon- 

by plaintiff* It was pleaded by this defendant, t>at the ^^ e ^ 

i putnee of the 11 villages was taken froni the joint funds of plaint. Held, 

f partners, and that the possession was joint, viz., of himself and ^i/nolThil 

rothers on one part, and Joysunker and four brothers on the alter the entire 

art, and never exclusively that of Joysunker. character of her 

issues, whether the putnee sued for was exclusively that of 

Joysufb««r y*pl property, and whether the defendant had illegally 
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withheld possession from* plaintiff, were those tried by the 
principal sudder ameen, and he held on the evidence afforded by 
the report of an .ameen, who had made a local investigation and 
who had examined witnesses on the spot, as also by the testimony 
of three witnesses examined for defendant before the principal sudder 
ameen, that Joysunker had not exclusive possession of the 8-1 6th 
of the putnee as alleged by plaintiff, but that up to Joysunker's 
death, he, together with four eo-sharers, held 8-1 6th, and Kripanath, 
together with^four other co-sharers, held the other 8-16fch, and that 
after Joysunker's death the plaintiff as guardian of the minor held 
similar possession, and no more ; further, that after the minor's df nth, 
Joysunker's jiephews, as his heirs at law, held possession of J " 
♦ 8-lftth of the ptftnee, for which plaintiff now sues. The princil 
sudjler ameen considered in detail the oral testimony for pining 
and stated his reasons in full for considering it insufficient to est^ 
lish the plaintiff's e^im. * 

The plaintiff appeals and urges, that the ameen's report 
' objected t<* by plaintiff as collusive $ that the testimony of 
■ witnesses taken by the ameen was no legal evidence ; that plain ti j 
own case was proved by her six witnesses; that the deed of the 2j 
Poos 1246, pleaded .by appellant was not dispvoved, nor the ft 
that the name of Joysunker alone was duly registered in the zenil 
dar's serishta after legal notice, and no objectqp having .appe.f" 
after such notice. * 

Judgmejo\ 

Ifr appears that one Kalachund had two 6ons, Gungagovindl 
Gourchunder. Gungagovind had five sons, of whom defend 
Kripanath, was the eldest, Gourchunder had five sons, of wl 
plaintiff's husband, Joysunker, was the eldest. Defendant's statel 
is, that the whole putnee of the 11 villages was originally m 
by Kripanath for all the sharers, and that he subsequently assil 
8-16th of it to Joysunker and his four brothers, keeping the J 
8-16th for himself and his four brothers. Plaintiff's statemel 
the other hand is, that the 8-1 6th of Joysunker's was his exclusl 
After a careful consideration of the evidence adduced by plaintj 
prove the exclusive possession of Joysunker, which she allega 
cannot find that plaintiff in any way succeeds in proving! 
The ol^ections taken by the principal sudder ameen to the chaj 
of the testimony of plaintiff's six witnesses are, in our opinioil 
grounded. The plaintiff urges that the testimony of the witl 
taken by the ameen^is no legal evidence, and that, notwithstarl 
the principal sudder ameen has relied on it. The testimony o if 
witnesses by itself may not be legal evidence, but the *erjL„ __ 
the ameen based upon it is so, and although the^y'jjaijL^^s in 
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appeal that that report is collusive, she-has shewn no good grounds 
to lead us to admit the plea. 

The plaintiff, according to her pleadings, had to prove that her 
husband, Joysunker, had exclusive possession of "the 8-16th of the 
putnee, to recover which, with the mesne profits, the suit is. 
brought, and ' she has quite failed in this. We think, therefore, the 
principal sudder ameen properly decided against her claim. 

The plaintiff further urges, that her suit should have been non- 
fiufoxl, and that she should have been allowed to bring the objectors* 
her husband's nephews, before the Court by a supplemental plaint, 
and'then have her right tried. The case, page 539, 30th April 1859, 
~ "lector of West Burdwan vs. Mr. Erskine, is cited in support of 
3 plea. But in that case government had an indirect interest in 
I land from the nature of the service performed by the ghatwals, ** **■ 
I the power of government to remove them, and government, 
3refore, was brought in by a supplemental plaint as a party. That 
1 se had special features of that nature, whereat this has nothing in - " 
( to authorize the Court to allow the plaintiff-to alter, the entire 
aracter of her suit, by means of nonsuit or of supplemental f 
int. k \ 

) Considering, then, that the principal sudder ameen rightly dis- 
m \ sed plaintiffs suit, we reject thi? appeal with costs. ' 

\ 



■\ 



The 23rd February 1861. 
H. T. Raikbs, G. Loch, and H. V. Baylby, Esqs., Judges, 

Case No/ 386 of 1858. • 
Rduilar appeal from the decision of Mr. F. B. Kemp, Judgc> of 
\ Backergunge, dated the 19^ December 1857. * 

'jfiruknath Chuckerbutty, Judoonath Chuckerbutty, and others, 
f . (Plaintiffs,) Appellant*, 

i; ^ versus + # 

Th$i Commissioner of the Soonderbuns and others, (Defendants,) 

Respondents. 
KisienUshore Ohose, Dwarkanath Mitter, and Sumbhoonath 
iit, for appellants. 

Bamqpersaud Boy, Poorunchunder Roy, Vnoocool Chundqr • 
\okerjee, and Baneymadhub Banerjee, for respondents.* 

„ Suit laid at Bs. 10,000. 
17th BjBakh 1248 B. S. = 28th April 1841, plaintiff obtained as plaintiff* 
'government an amulnamah for certain -iandsinthe Soon-kp* 1 to wove 
Ins, estimated at 4,000 beegahs in Chuks Khoondkerbair, Byen- the^d^Whidb 
I, and Manikkola, and comprised withiq the following boun- ti^y claimed as 
1 — st the Manikkola river ; south and west the Bhola river ; ^ Q i^ ^^ 
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££*/ rM *»- north the Syentullah and IHioondkerbair khals and the Bhola river. 
m In 1849, the plaintiff presented a petition to the Commissioner 

of Revenue in appeal from an order passed by the Commissioner 
of the Soonderbuns* stating that he Jiad cultivated Chuks Khoond- 
kerbair and Byentullah, but could not get possession of Manikkola, 
which lay fo the west of the stream called in Mr/ Smith's map 
Manikkola river, owing to the opposition of the defendant Nundo- 
fcoomar Bagish and others, who claimed the lands as appertaining 
to their grant of Daooahtollah. The Commissioner on 29th Decem- 
ber 1849, ordered possession of the lands lying to the west of 
the Manikkola river in Smith's map, to be given to the petitioner 
up *to the first imaginary line drawn on that map, comprise 
10,082 bdegaJis. Jn carrying out the iAtructions of the Coi 
im ^sioner, the Deputy Collector, Mr. Smith, laid down the 
imaginary line, and so gave plaintiff possession of a further i 
I 8,827 beegahs, and in the course of his .proceedings stated i 
!jr thought the propef boundary of Manikkola extended to 
1 . third imaginary Kile in his map, (se§ sketch annexed) and 
J plaintiff was entitled to possession to that extent. The Come 
f sioner of Revenue acting on this report, directed possession 1 

• > - given to the plaintiff accordingly, bat on an appeal to the T 
__ ' of Bevenue by the defendants* Nundkoomar Bagish, this 

of the Commissioner was reversed on 14th Octbber 1851, and 
W plaintiffs possession was restricted to the area comprised w 2 
Smith's first imaginary line as Manikkola Chuk. The obje 
the present suit is to set aside this order of the Board of Reve 
and to obtain possession of the laid lying between the first | 
thiq} imaginary lines of Smith's map. * 

• In diSposing of this case,* it is necessary to look, not so 
to the area granted, or in the possession of the appellant, 
the* boundaries recited in the grant. It is evident, that the 
mentioned in plaintiff's amulnamah was merely a vague estj| 
upqp which to base 9 a claifti for rent, the amount of which i 
be finally settled after regular survey and measurement. If 1 
fore plaintiffs be able to satisfy the Court that the bounc 
entered in their amulnamah comprise the lands now claims 
them, be the area 4,000 beegahs or 40,000 beegahs, we si 

\ * consider plaintiffs entitled to have possession of them. In siwport 

of their claim, plaintiffs' counsel asserts that the river mhed 
in Smith's map as Foolhutta, originally bo^ the names ofjRool- 
| hutta*and Manikkola, as is evident from an old paper ^ the 

* office of the Boar*' of Revenue of 1192, called a " chinitna 

which, however, has not been produced in tikis case, 
stream, as is the qpse with other rivers and streams 
Soonderbuns, changes its name according to the estate«o^4Ehuk 
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through or by which it passes ; that the upper part, where it 
passes the defendants' grant, is known as the Foolhutta, and the 
lower part, where it passes Manikkola, is called by that name. 
It is further urged, that the # Manikkola river, running through 
the centre of Smith's map, though it may now * bear that name, 
could not have been the stream mentioned in the amulnamah of 
1841, because it is evident that Chuk Manikkola lies to the west of 
that stream, an& this fact is further proved from the map of an 
ameen. (lied by the defendants) deputed in 183^ before either 
of the contending parties had any interest in the disputed lands 
to ascertain the extent of the cultivated area in the grant now 
settled with the defendant, Bagish. That this officer, in the 
cgiirse of his inquiries laid down the boundaiy between defen- „ 
tyhts'^arant and Chuk Manikkola, whifch corresponds with Smith's 
^ird Jjlginary lino* and extended from the Daooahtullah khal on 
/Ke west to the Goolbuijga khal on the east. That the fact of 
Chuk Manikkola extending to the third imaginary line is further 
proved by the settlement made with the defendant, Bagish, of 
about 270 beegahs of land marked in Smith's map, and* whfbh 
i&.e defendant himself admitted to be Chuk Manikkola when he 
reed to the settlement. 

comparing Smith's map witb the map of the ameen prepared 

884, we thinfc the appellants have completely failed in making 

that tfie Foolhutta also bears the name of Manikkola. They 

failed to produce the chinitnamah of 1192, which document 

quote in support of this averment, and allege, as a reason 

ts non-production, that they were refused* a copy when they 

ied for it. There was, however, nothing to prevent their requiring 

"oard of Revenue to produce the* original when the suit was 

trial, but this they abstained from doing; and they can 

e no documentary evidence to support this plea, fo/the 

iding of the Commissioner of Jtevenue of 28th December, 

" by them, is not to the purpose, for When he speaks o£ the 

ola and Foolhutta streams, it is with reference to tfie boun- 

of lot Dakra, which comprised the chuks in defendants' 

and others, and he evidently speaks of them not as one 

he same, but as two distinct streams forming the southern 

ry of that lot which 1iad been resutned by government 

tfdfeftlure of the former grantee to comply with the terms of his 

The ameen'a* map, roughly drawn though it be, corresponds 

markable manner with Smith's map, And shews that the 

Wk the east of the disputed lands is called the Foolhutta, 

; it falls into the Bhola on the south, and that another 

corresponding to the Manikkola of Smith's map, does 

name, and also falls into the Bhola, thus clearly proving 
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that the Manikkola, by which the centre stream is called, and 
which the defendants assert is the eastern boundary of plain* 
tiff's grant, is not a new name recently given to that stream, but 
its proper and original name. It is^however, also evident from the 
ameen's map, that there is some land to the east of the Maoikkola 
as above described, bearing the name of Chuk Manikkola, and it 
is asserted by the appellant, that the boundary of that Chuk, as 
laid down by the ameen, corresponds with the* third imaginary 
line of Smith'slnap, and extends from the Daooahtullah khal to the 
Goolbunga ktial, which falls into the Foolhutta. The grounds for 
this assertion are, first, that the ameen in his report, gave the boun- 
daries of the Chuks now comprised in the defendants' grant, 
stated that to the south to be the Daooahtullah khal, and the tl 
jungle, and secondly, thatr he measured some spots of cleared Id 
in three daghs to the south of the Goolbung^khal, but in giv 
a detail of the lands measured by him as appertaining to the Chv 
* now comprised in t'he defendant's grant, he omitted these three 
\, daghs, evidently tihewing thereby, that„ he did not consider them 
t, a* part of Chuk Daooahtullah. Now it most be remembered, thai 
- when this ameen was deputed, the defendant was not in possession* 
and the ameen was deputed not to determine 4he boundaries 
the lot, but to ascertain the extent to which clearance and cultif 
tion had been carried previous to the government exercising 
right of resumption, when the grantee had failei to comply 
the conditions of his lease. Any incidental mention, therefor 
boundaries in such a report cannot be binding on the defends! 
Further we find, nt> mention of the*" Goolbunga khal in the ame 
report as forming the east end of the southern boundary of Dao<| 
tuilah arid other Chuks ; and his omission to enumerate certain da 
to the south of the Goolbunga khal which he had measured witlj 
assigning any reason, for the omission, is insufficient to cond 
the defendants, or to prove that Chuk Manikkola extended 
thai point. Another^point brought to our notice, though not n 
pressed," was that the defendant took the settlement of eel 
lands brought into cultivation by him, knowing them to formf 
of Chuk Manikkola and admitting such to be the case. These lljls, 
as shewn in Smith's map, are situated to the south and ea» of 
Daooahtullah khal, dnd north and west of JulaykHalee ; but of fe- 
ference w to the settlement proceeding, we do not find that <$£te*^ 
dant has admitted these lands to be in Ch^k* Manikkola J flThe 
settlement officer a&serts that they are, (but on what data do' *ot 
appear) and finding them in the possession of the defen^rt,\giked 
him whether he woidd take a settlement of these lands^te j^hnk 
Manikkola. Bather than lose the lands which he had brougl into 
cultivation, the defendant consented to do so, but we do not jpoiak 
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he is thereby debarred from pleading/ that the land appertains 
to his grant and forms no part of Chuk Manikkola. The third 
imaginary line laid down by Smith, appears from his proceedings 
of 6th April 1850, to have begn adopted with reference to a pro- 
ceeding of the Commissioner of the Soonderbuns. This document 
has not been produced, and we are unable to ascertain t£e grounds 
upon which the order was passed, and whether it is binding on the 
defendants or not. The position, therefore, of the plaintiffs stands 
thus : they obtained a grant from government of £000 beegahs in 
Chuks Khoondkerbair, Byentullah, and Manikkola within defined 
boundaries. These boundaries comprised by actual measurement an 
arf& of 13,393 beegahs, which, as alleged by plaintiff, appellant, 
attained to Chuks Khoondkerbair and Byentullah. They demand- 
3 have possession given them of Manikkola as within their lease, 
the Board of. -Revenue permitted them to receive 10,082 
beegahs not included in the boundaries of their lease, although 
the area of that Chuk, in the resumption order was estimated only 
at (1000) one thousand beegahs, under these circumstances it is 
evident to us, that the boundaries mentioned in the plaintiff's "amul- 
namah are the boundaries of Chuk Khoondkerbair and Byentullah ; 
that the Manikkola khal, as laid down in Smith's map, is the real 
Manikkolla, and that the stream • which plaintiff avers to be the 
Manikkolla, is in |kct the Foolhutta, and the government having 
discovered that the above boundaries did not comprise Chuk Manik- 
ko£ gave the plaintiff 10,082 beegahs beyond the boundary, 
[der to satisfy the conditions of the lease without trespassing 
ae rights of other parties. We think, that if the plaintiffs claim 
jer area, extending* to the third imaginary of Smith's igap, 
are bound to prove clearly and satisfactorily, whfch they 
1 failed to do, that Chuk Manikkola does extend to the line 
ied by them. As they have failed to do this, >are confirm 
jlecision of the lower court, and dismiss the appeal with costs. 
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The 2S*d February 1861. 
H. T. Baikks, G. Loch, and H. V. Bayley, Esq*., Judges. 
• Case No. 357 of 1858. 
Regular appeal, from the decision of ifr. W. 8. Seton-Karr, Jwfye 
of Jessore, dated 2Srd April 1858. 

Baboo Huronath Boy, (Plaintiff,) Appellant, 
versus 
Madhub Chuuder Chowdhree and others, (Defendants,) Respondents 
Baboo* Kiskenkiskore Ghose and Ramapersaud Roy, for appellaat. 
Moonskee Ameer Ally and Mr. R. T. Allan and Baboos A*h*dmh 
Chatter}**, Smniohoonatk Pundit, Ckundemath CAatterjee, 
mmmm ^^ m natk Bose, and Tarucknatk Seiu, for respondents. 

Suit laid at Bs. 82,808-8-5. 

Claim * d* Plaintiff, as proprietor of a three anna* share of pergunfth 

thTwholiftte Nusserutshye, purchased at a sale for arrears of government rere- 

evidenoS|i ap- nue, sues to recover possession of 31 kadahs, 9 pakees of land of 

STan^dhara Thakoorrjaia bheel, Mouzah Geekumla, in pergunnah Nusserutshye, 

khai, as point- from which he alleges, he was dispossessed by an order of the 

^ataf^* 7 ^ session judge passed on 20th December 1843. The defendant 

the x«ai' boun- claim the land in dispute as appertaining to iJheel Dhamoo, per- 

^eTiiia^nd W 11 * 1 ^ Mohimshye. Both parties admit tha+. the Elaiwodhari. 

pergunnahs. khal is the boundary between the two pergunnaks ; that if the hxni 

be situated to the west of the khal, they belong to Nu^erutshi 

to the east to Mohimshye. The position, therefore, of the Elai 

dbara khal is the *chief point to be determined. 

plaintiff sued to set aside the session judge's order of 20tl 
* cember" 1843, by which that officer very irregularly, it is all* 

reversed a decision of the* magistrate of 14th December i 
affirming tie plaintiff's possession. The suit was instituted on Rtrx 
September 1845, and plaintiff obtained a decree, but on appes 
Sujdder Court on 18£h April 1850, nonsuited the case for del 
parties-. Plaintiff then instituted a fresh suit on 31st August BSl, 
which, after local investigation by two moonsiffs, was also noijllced 
by the court of first instance on 25th February 1856, for 
of parties, plaintiff then filed the present suit on 10th March < 
which was dismissed by the judge on 22nd April 1858, anc" 
this decision the present appeal has been preferred. 

It appears that in 1831, the plaintiff and Baboo Bam 
Boy claimed certain lands in bheel Dhamoo, j&rgunnah Mohj 
and in bheel Thakoorpara, pergunnah Nusserutshye, as 
to the lakhiraj estate dedicated to the goddess, Kali. In flu 
which appear to have been instituted under the provisions of . 
tion X\. 1824, bott the contending parties laid down the boi 
pf the lands in dispute, and clearly shewed that the boundary i 
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the two villages and pergunnahs was th? Elangeedhara khal, and a 
map Hied in the case by the present defendants shewed that the Elan- 
geedhara khal was continued at its southern extremity by the Boal- 
dhara khal. The claim of Ramruttun and Huronath was dismissed by 
the joint magistrate on 19th August 1831. Some order, not before the 
court, emanating from and to give effect to the above decision, and the 
decision passed in the Thakoorpara case was issued, as may be 
gathered from the subsequent proceedings of the magistrate in 
1834, and Commissioner in 1885, the purport of wjiich was mis- 
taken by the thanna mohurrer, and his proceedings led to disputes 
between Ishwur Chuckerbufcty, zemindar of Nusserutshye and Kali* 
sunjker Chowdhry, ancestor^ of the present defendant, zemindar of 
M^himshye, relative to the boundary between th#bheels Thakoor- 
para and Dbamoo. The darogah was directed to lay down Jhe 
line, but from his report of 9th March 1882, which he submitted 
with a rough map of the land, it appears ths$ he was unable to 
determine any thing satisfactorily as to the boundary. On 5th 
August 1834, the joint magistrate after reciting* how the dispute 
between the parties had arisen, and having ascertained from thfe 
darogah's report, or by other means that some low land lay be- 
tween the two bheels, determined as the best means of settling 
the dispute, that the line should run along this low land, and di- 
rected possession to* be given accordingly. From the proceeding 
of the joint •magistrate just quoted, it appears that the plaintiff 
had. : at that time become proprietor of the share of pergunnah 
Nufeierutehye, formerly belonging to Ishwur Chuckerbutty, and 
he Appealed to the Commissioner of Circuit, from the order passed 
by fche joint magistrate. The Commissioner on 9th February 
18 Si reversed the order of the joint magistrate, and with reference 
to tfe decision of 1831, in which the boundary had been* clearly 
defined, directed the appellant to be put in possession <Jf the land 
up to the Elangeedhara khal, and this order was carried out as 
appears from the darogah's report of 19th Jrine 1885. In # 1842, 
disputes again arose between the parties, and the magistrate, on 
14th December 1852, having brought the case under Act IV. 
of 1?<40, gave an award in favor of the zemindar of Nusserut- 
-^ye.L No appeal appears to have been preferred by the zemindar of 
Mohhmshye from this decision, but on a subsequent order pasged by 
the^omt magistrate, sentencing Srinath Mytee, mooktear of the 
Mohiashye zeminda* to a fine of Rs. 50, and dismissing, him 
from -his situation of mooktear on account of his rf having brought 
unfounded charges of forgery against the amlah of the fouzdary 
court^Jhe judge in an appeal preferred by Srinath for the reversal 
of th&order, entered into the question of the dispute then existing 
betwJLi the zemindars, and on 20th December 184-3, reversed the 
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magistrate's decision, both Tn respect to the possession of the land 
and of the sentence passed on the mooktear, and under cover of 
this order, it is alleged by the plaintiff, that defendants have taken 
possession of lands to the west o£ Elangeedhara khal, as apper- 
taining to Jbheir property bheel Dhamoo. 

It must be borne in mind, that the present suit is not of a 
similar character to that instituted by the plaintiff, and Bam Rut- 
tun in the case under Regulation XV. 1824. In that case plain- 
tiff sought a%*sebaits to {jet possession of certain lands in bheel 
Dhamoo, in pergunnah Motumshye, as belonging to the lakhiraj estate- 
dedicated to the idol Kali. In this case, plaintiff as proprietor of 
3 annas of perffunnah Nusserutshye, se$ks to recover possession of 

^ certain lands, from which he alleges, he has been ejected by § he 
de^ndant, and he avers, that these lands lying to the west of the 
Elangeedhara khal, the admitted boundary between the two pergun- 

nahs of Nusserutshy$ and Mohimshye, belong to him as part of bheel 

m Thakoorpara. 

In deteMnining *the position of the Elangeedhara khal, it is neces- 
sary lo refer to the decision and map of 1831, the latter being pre- 
pared and filed by the defendant. The land of bheel Dhamoo,. 
* then in dispute, was stated by both parties to be bounded on the- 
east by the villages of Gungaram and Madhubpoor ; on the west 
by the lands of Greekumla and the Boaldhara Nulla ; on the south 
by the village of Naroa; and on the north by the Elangeedhara. 
khal and Thakoorpara. On reference to the map then filed, .it 
appears that the Elangeedhara kbal or nulla, as it seems tojbve 
been indifferently called, flowed" on the west and north ofwthe 
disputed area ; that the lands of Thakoorpara are situated tot the 
north and west of the Elangeedhara khal, and attached to pee- 
kumla;' that the houses of the ryots of Thakoorpara are to the nlrth- 
west, and that the Boaldhara khal runs from the southern extre- 
mity of the Elangeedhara khal southward, past the village»of Bam- 
sa&Langa on the eoft. In 1835, when the darogah was deputed to 
give possession under the Commissioner's orders of 9th February, he 
reported on 19th June, that he had marked the boundary by sticking 
up the bamboos on different parts f of the line near the houses of three 
ryots. When disputes again arose inl 842, plaintiffs referred m that, 
possession then given, and allege that the bamboos then greeted 
by the darogah were in front of the houses of Kulumoodeen, Tucirjr M a- 
hum$d, and Mahumed Bakir, and the magistrate sent the original 
map filed in 183 J to the darogah, for him to ascertain the position 
of those houses. Now that map shews the house of Kulumoodeen 
to be at the northeast of the Elangeedhara, and Tucky Mahnmed'9 
house about the middle. « It is averred by the defendants mt the 
map did not originally bear these names or mark the «es of 
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f hese nonces, which were interpolated ^hen the original map wafe 
sent to the darogah in 1842, for inspection and comparison with 
the land. Had these houses been mentioned, there never cbuld 
have been any difficulty, it is urged, in determining the course 
of the Elangeedhara in 1832 and 1 834, and it was, because ijie defend- 
ant's mooktear Srinath Mytee charged the amlah and police with tam- 
pering with the map, that he was pAiished, though the mahafez of 
the magistrate's record office admitted in his report that there ap- 
peared to be some alterations in the map. It is adnjjtted by the 
defendant, that the houses of Kulumoodeen, Tacky, and Bakir Ma- 
hum&L, are situated on the bank of the more eastern khal repre- 
sfcrnfed in the moonsifPs map, and which the pl&intiff^caUs Elan- 
geedhara, but it is urged by defendant that this is the Dunkhal shewn 
in the map of 1831, that on reference to*the very imperfect map, of 
the darogah, prepared* in 1832, it shews a road and a bridge clearly 
in bbeel Dhamoo, and the moonsiffs map recently prepared in this 
case shews a similar road and bridge in the lands in dispute ; that 
further, it will be observed b preference to the map of 1831, that 
the Elangeedhara at the north-west divides itself into two branched} 
that the land which lies between is the origin of all tbe present 
disputes, for after the decision of 1831 was passed, the Mohim- 
shye zemindar claimed it as bhctel Dhamoo, and the Nusserutshye 
proprietor called it JPhakoorpara, that the more southerly of these 
two branches of the Elangeedhara passed on the south-east of the 
Thakoorpara homesteads, and being now dried and filled up is 
represented by an imaginary boundary on the moonsifPs map, while 
the more northerly, which is still in existence, riftis as represented 
in the moonsifPs map # to the north-west of that village. Ibis 
urgec^ further, that the map of 1831 skews the Boaldhara Tthal to 
be a continuation of the Elangeedhara ; that what is pointed out 
by plaintiff and represented in the centre of the mootfsiff's rnkp 
as the Boaldhara, is not that khal which lies more to the west, and 
that such is found to be the case by the Aoonsaffs investiga- 
tion. * 

While we admit that the arguments advanced by the respon- 
dents pleader are of considerable ^force as regards the demarcation 
of th&ihouses of Tueky and Kulumoodeen in the map of 1881, he 
has failed to shew us that the iaap in question has been frau- 
dulently altered, nor does the judge in deciding this case lay any 
stress upon this altered alteration. It is now almost illegible. # Had 
it been tampered with, as stated by thtt respondent we think the 
Mohimshye zemindar would not have failed to make an appeal 
from the decision of the magistrate in 1842. # It is said that an 
appeqAwas preferred. It is true that the magistrate's order of 
Mth^cember 1842 was reversed by the judge on 20th December 
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1843, bat the appeal thdh before the judge was that made by 
Srinath Mytee, who had been punished by the magistrate on 19th 
July 1843, for bringing false charges of forgery, and how. the deci- 
sion of the magistrate in the Act*IV. case was imported into and 
decided by the judge in that appeal has not been shewn us. The 
word Durikhal almost effaced in the original map, on which the 
respondent lays considerable ♦tress, - appears to be an incomplete 
word, and therefore nothing can be made out of it, and the daro- 
gah's map o£l832 is of such rude construction as to form no guide 
to us in the present case. As to the argument advanced by the 
respondents pleader regarding the two branches of the Eltfng^ 
dhara khal 4 we hold it to be untenable, for the map of 1881 slews 
the village of Thakoorpara to be to the west of the khal befcleHt 
separates into the two blanches, and the land between the two 
branches is described as the " matan zameen " of Thakoorpara. 
It is evident, however, from the moonsiffs map prepared in the 
case that the village of Thakoorpara is to the east of the khal point- 
ed out by the defendant as the Elaageedhara; and we are not 
%hewn when it was, if this be the Elangeedhara, that the ryots 
came across the stream and established their houses on the eastern 
bank, nor is it probable had they done so that the defendant, whose 
boundary was declared to be tlte Elangeedhara, would have permit- 
ted them to trespass upon and take possession of his property 
without remark or complaint. Looking then to the whole of 4ke 
evidence placed before us in this case, meagre though it be, ^we 
think the Elangeedhara khal mentioned in the proceedings^ 
1831, and admitted to be the boundary between the two villagfes 
and peygunnahs is, as pointed out by the*plaintiff and laid ddWn 
in the moonsifPs maps, and that the lands now in dispute lying 
to the west of that khal, appertain to the plaintiff's villages of 
Thakoorp4ra, Geekumla, pergunnah Nusserutshye. We, therefore, 
reverse the order 'of the lower court, and decree for the* plaintiffs 
with costs and me&e profits to be recovered from the principal 
defendant, zemindar of Mohimshye, such mesne profits when' as- 
certained by local investigation, to bear interest from the date jbf 
ascertainment. The other defei^ants to be released, but the defen- 
dants' putneedars who, with the zemindar defendants, have resisted 
the plaintiff's claim, will bear their own costs. ' u 
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"' The 26th Febbua«v 1861. 

H H. T. Raises, G. Loch, and H. V. Bayley, Esqs., Judges. 
Regular appeals from the decision of Mr, W. 8. Seton -Karr, Officiating 
* : Judge of Jessore, dated the Z\st May 1858. 

I'!. Case No. 419 of 1858. 

Raja Burodakant Roy, (paintiff,) Appellant, 
versus 
\ Punchanund Bose and others, (Defendants,) Respondents. 
Jftabeps Kwherikishore Qhose, Ramapersaud Roy, and Obioy Churn 
*r„<jf9*e, for appellant. • 

yBajop Sumbhoonath Pundit Sad Mr. R. T.Allan, for respondents. 

Case No. 285 of 1*59. . * ~ 

Punchanund Ek>se and others, (Defendants,) Appellants, 

versus 9 • 

Rajah Burodakant Roy, (Plaintiff,) Respondent. 

~Bdboo Baney Madhub Banerjee, for appellants. 

: Baboos Kishenkishore Ohose and Obhoy Churn Bose, for respondent. 

^ # Suit laid at Rs. 2,927-5-9. 

, t- Certain Dewutthr lands in Mouzah Ghosal, Kuttallah and Bhet- Government 
4c#ey dedicated to' me idol, Shagur Roy Thakoor, of whom plaintiff resumed oer 
swas the sebait, were resumed in 1842, under the provisions ofjjjjj^jj 1 ^^* 
'rjiegplation II. of 1819, and a settlement was ultimately made with to assess them 
chimin 1851/ when he paid up tfie arrears of government revenue JJ^i^aS 
t jh& from 23rd Novemtor 1842 = 24th Kartick 1249, to the d$te of ryots. About 
^tftOemeut, 80th April 1851. • m • SSim^n^ 

v. Plaintiff then demanded rent from the defendants in possession for settlement was 
* the year 1268, at the rate of settlement, and on their failure or !!?*££ ^^ v 16 
-refusal to pay, instituted summary suits and obtained decrees, agreed to pay 



JQefendants sought to set aside these decreed by regulaf suit*, in the amount of 

which, however, they failed, plaintiff now brings an action tfl recover ^rnment,at 

~t<rent from the defendants, for the period extending from 2Srd ™ e settlement 

November 1842 to the end of 1^7 = 1851, at the rate* assessed by {3"* *£S 

;,.the settlement officers, minus the rent paid by them during that from six month* 

~ period to Choto Singh and 2?ekal Singh, mortgagees,* who hold^ r tot ^^ 

possession of the resumed land under a deed executed # by the of settlement. 

plaintiffs father. Pkintiff asserts his right to % this rent on the go^eb^thl 

ground, that he has paid all arrears to government at the present action 

settlement jumma, and he has by so doing obtained a right tojj,^*^*^ 

collect rents at these higher rates which government might Have who have reguJ 

dainAL The defendants plead certain mouroQsi leases of 1195 and J^te 1 ^^^ 

1201/giren by the ancestor of the plaintiff under which their jumma to\e^msoi 
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*J* e leM ®| r * nt -.was fixed, and at which rate they have hitherto paid first to the 
cestor, the dif- leisoi:, and then to the mortgagees, and they urge that they cannot 
ferenoe of their now be required to pay a higher rent. 

thei^Land tj The judge dismisses the claim on the ground that though it may 
jumma Meeaeed have been hard on the plaintiff to make him pay up the arrears of 
by *the setSe^ revenue from six months after the date of resumption, yet that 
ment officer, it doubtless, he obtained some bAfit from the settlement being made 
until 'th^iandii w ^ *" m ' ^ut it would be still harder to make the defendant pay 
were measured up these back tents, who had all along acted in good faith and paid 
mabundy 11 ^ had ^ e * r ren * s ac&rd* 11 !? to their leases ; that though he did not consider 
been prepared, these leases to be mouroosi or invariable, yet for past years, be did 
not UaWeto* 61 ^ not cons ^ er *^ e plaintiff entitled to have any just claim on fthe 

enhanced rents, defendants. • 

^ ld ^ t ^^S ^ n BPV 68 ^ ** preferred oh the ground that the resumption of the 

to^aysuch en- tenture sets aside all arrangements and leases -entered into previous 

hanced rents for to resumption, as ruled by this court in the case of Mohunt Sheodass, 

*** years - decided on 2nd May 1850, (page 167) that as plaintiff has paid the 

* government reventite from tie time when it became demandable 

alter resumption at the settlement jumma, he is entitled to recover 

at the same rate from the under-tenants. 

We find that the defendants have held the lands for which rent is 
now demanded, at an yearly rentirf Rs. 173-1-1, under leases received 
from the plaintiff's ancestor ; that they have continued to pay this 
rent up to the close of 1257 to the mortgagees, who held the pro* 
psrty also from plaintiff's ancestor. Plaintiff now seeks to recover 
¥ the difference between the above rent and the jumma assessed on 

these lands at the time of settlement, amounting to Rs. 337-13r7, 
from^the 23rd November 1842, when the government right to realize 
9 jevenue first accrued to the 30th April 1851, or to the close of 1267, 
on the ground, that he has paid up the government revenue for that 
period. The right of government to realize revenue from the 
resumed land commenced, no doubt, from the date above specified, 
but till a fresh jummabundy were made, of which the tenants were 
cognizarft, die revenue could only be realized at the rates payable at 
the time of resumption. For some unexplainedreason the government 
does not appear to have interfered with this estate till 1851, when it 
was for the first time assessed and settled. We question very much 
whether even government could, utider such circumstances, have 
realized the back rents at the enhancedrates without some stipulation 
on the part of the tenants to -pay up, and we 4hink the plaintiff's 
right to demand reit at the settlement rates commences only from 
the date when* the* fresh jummabundy prepared by the settlement 
officers was finally adjusted and adopted as the basis of settlement. 
Our decision on this, point renders it unnecessary to expreAany 
opinion as to the nature of the lease propounded by the defendants, 
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«,nd we dismiss this suit with costs, confirming thereby the judgment 
of the lower court. 

The appeal of Punchanund Bose, which has been instituted as a 
measure of precaution, must ako be dismissed with costs. 



The 28th February 1861. 

C. B. Trevor, G. Loch, and C. Steer, Esqs.* Judges. 
Regular appeals from the decision of Baboo Rae TarucknatA Sein, 
Principal Sudder Ameen of 24- PergunnaAs, fated 30£A December 
?1857. • 

Case No. 329 of .1858. # 

Bebee Wopmdutoonnissa, (Defendant,) Appellant, • 
versus 
Mussamut Shumsoonnissa Begum and others, (Plaintiffs,) Respon- 



JSaboos Gobind CAunder Mookerjea and Beneymadhub Benerjea, for 

appellant. 
-MoonsAee Ameer Ally, and Baboos CkundernatA CAatterjea and 

Dwarkanath Milter , for respondents. 

Suit laid at Co.'s Rs. 1,672-10. 

Cases Nos. 330 and 331 of 1858. 

Bebee Woomdutoonnissa, (Defendant,) Appellant, 
•versus • 

Mussamut Shumsoqjinissa Begum, and others, (Plaintiffs,) 

Respondents. • 

Baboos Gobind Chunder Mookerjea and Bcneymadhub Banerjea, for 

appellant. • • 

Moonshee Ameer Ally, and Baboos Ramapersaud Roy, CAundernatA 

CAatterjea, and DwarkanatA Mitter, for respondents. # 

Suit laid at Co/s Rs. 2,508-15-1. 

Cases Nos. 332 and 333 of 1858. 

Xazee Mohamed Aumah and others, (Defendants,) Appellants, 

versus • 

Mussamut Shumsoonnissa Begum and others, (Plaintiffs,)* Respon- 

m dents. 

• # 

Baboo KisAenkislwre OAose and Syed MurAumut % Hossein, for appel- 
lant. # 

Moonshee Ameer Ally, and Baboos Ramapersaud Roy, CAundernath 
Ctottetjea, and DwarkanatA Mitter, for resppndent6. 
* • Suit laid at Co.'s Rs. 24,254-3-18. 
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Owe Wo. 334 of 1H58. 

Mussamut Shumsoonnissa Begum, (Plaintiff,) Appellant, 

versus 
Kazee Mohamed Aumah and others/ (Defendants,) Respondents. 

Moonshee Aiheer Ally and Baboos Ramapersaud Roy, Chundernath 

Chatterjea, and Dwarkanath AHUer, for appellant. 
Baboos Kishenkisiore GAose md9o6ind<4m*der Mookerjeaaai Syed 
Murkumut Hossein, for respondent. 
^ _ c Suit laid at Co.'s Rs. 24,984-10. 

Tiiree suite 

for £* proper- Moon sh be Hosaeiji Ally died on 1st Kartick 1244 B. S., 16th Oc- 
Ira^n^asa]^ ^ 1887, paving three widows, Askrufoonnissa alias NujeeBa 
daugMer J Bauoo, "Woomdutoihiissa an<^ Kurumoonnissa, and a daughter Shum - 
werefwtito^ shooxmissa by his wife Kurumoonnissa, and a nephew Booh Ally, his 
one by her hus- legal heirs. Another daughter, Nujjumoonnissa by Kurumoonnissa, 
juiy! who^d wn0 ^ pregnant atjihe time, was born after Hossein Ally's death, 
hisdeoea^d Disputes arose between the nephew and the other members of 
Sh^eah^and ^ ne ^l^J' regarding the distribution of his property, and litigation 
as such heeo&menced in 1888, but the suit of Booh Ally was compromised 
*« «^£* by an ikrar of 23rd July 1888, to which all the heirs of Hossein. 
ThelsTOondoase Ally, including his daughters, who were represented by their mother 
was brought by ^ guardian, were parties; and finder that agreement arbitrators 
Kunumoonn!£ were appointed, who divided the property of the deceased among the 
sa, she also said heirs according to the " Shurra" The arbitration award was 
wej} MheAeif! submitted to the Court on 19th July 1889. By that time Shum- 
were Sheahs, soonnissa had come of age, and objecting to the terms of the ikrar or 
acclaimed an agreement of July 1838, as injurious to her interests, and the sub- 
eight an n a gequ&it arbitration founded thereon, she fileS a petition in her own 
tiu^sidtw a s an <* minor sister's name on Zl§t February 1840, praying the judge 
bro u ght by to withhold his sanction to the award. Her application was reject- 
w^ n a^ 1 e^d e(i ' and on summary appeal to the Sudder Court, the order ^ of the 
that her sister, judge was confirmed on 21st November 1841, the Court, however, 
NunumooMds? t&itig t^e precaution to require that the shares of the deceased's 
sawasaSoonee, property claimed by the two sisters should be deposited in court, 
hutbTnTwa s an( * ' eav ^ n & Shumsoonnissa to proceed by regular suit. On 4th 
entitled to six, March 1842, Shumsoonnissa brought a^it to set aside the ikrar of 
four m °a?d r tht Jul y 1838 an( * the arbitration bond* and got a decree on 2nd Sep- 
*ister to six tember J843. In tnis decision, Woomdutoonnissa and Kuru- 
d^easa? the moonn i sSa acquiesced, but Ashrufoonnissa appealed to the Suddfer 
party. * pr ° Court, ivhich appeal was adjusted by the parties who agreed that half 
m Defendants, the money in litigation should be set aside for Nujjumoonnissa, and 
of Ho^in Ally! * ne QtRer half should be divided between Shumsoonnissa and Ashru- 
ciaimed the fbonnissa, and other conditions were made regarding portions of land- 
thelT* aWe£ ed property which were to come to Shumsoonnissa on the deaf! of 
Snd Woomdut- Ashnifoonnissa. Nujjumoonnissa married Mirza Ahmed, andMied on 
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15th Bhadur 1246, 30th August 183©, leaving three heirs, hergj^g^ 
husband, her mother, and her sister, Shumsoonnissa. Suits were then alleging, thai 
instituted to recover from the heirs of H ossein Ally, the property, J J*J^J£* 
of which Nujjumoonnissa ctfed vested, one by her husband in gheah contend 
case No. 26 of 1851, and another by her mother, Kurumoonnissa, «* thatshum 
itx case No. &8 of the same year. Both these claimants stated, that S^/hiXiic 
they were of the Sheah sect of Mabomedans, that Nujjumoonnissa ^^to the de 
lived and died a Sheah, Ad that under the law of inheritance t^^hStf^c 
which prevailed among the Slieahs, they were the "sole heirs of the and mother be 
deceased, and as such, entitled each to an eight *anna share of J^j^^^ji* 



her property. A suit, No. 64 of 1851, was subsequently filed by the cases wen 
Shumsoonnissa, who declared that Nujjumoonftissa was not of the j^^a^w^ 
Sheah, but of the Soonee *ect, and that by tha law*of inheritance substituted a 
among Soonees, she was entitled to* a six annas share of the**^^' 
deceased's property-, and Mirza Ahmed to six annas, and the tiffs Ahmet 
mother to four annas.. Kurumoonnissa died in March 1853, ^ 00 ^ *£ 
leaving Shumsoonmssa her sole neir, ana on ner application, the suits insti 
her name was substituted a* plaintiff in the suit brought by Ku-g«^J^ 
rumoonnissa, on 16th August 1853. Shumsoonnissa also pifrchaeed iag sold hi 
from Mirza Ahmed, all his rights and interests in the property of J^g^ 
^Nujjumoonnissa, «nd on 15th August 1853, was made plaintiff in soonnissa, an< 
lieu of Mirza Ahmed in the suit lyought by him. On a razeenamah toe latter hav 
ibeing filed by ttifese parties, the principal sudder ameen struck off £| &humsSn 
all three cases, on which Shumsoonnissa appealed to the Sudder Court, nissa her sol 
stating that though she had come to a settlement with ^Lirza he ^ e princi 
^Ahmed,her claim against the other defendants was not affected pal sudde 
thereby, and as regards them, she required the-investigation to pro- ^SdnK 
eeed ; and on the 4th Sebruary 1854, the suits were again brought on oases as one 
the file by order of the Sudder Court.^ The principal sudder ameen ^J^ r ™ 
then looking at the anomalous position in which Shumsoonnissa this Court, too] 
was placed as plaintiff in all three cases, in one of whieh, she ckim- j^^iled^ 
ed as « Soonee, and in the other two as representative of Kurum- Woomdutoon 
bonnissa and Mirza Ahmed, she claimed a? a Sheah, and wag her- ^J*** 
self in those two cases, a defendant, contesting their right*to claim tance prevail 
the whole property as Sheahs, and declaring that Niyjumoonissa j^J^ 01 * ^ 
lived and died a Soonee, and as such, she, Shumsoonnissa, was entitled soonees, a n 
to a share in her property as a legal heir, nonsuited the cases direct- *^*f * 
ing her to bring a fresh suit, as her claim cotdd not be tried in the e d b * th 
form then before the Court. Shumsoonnissa then filed an^ppeal to Soonee i** 
the Sudder Court, »nd by an ordpr in the miscellaneous department, ^Ssa "5 
the order of nonsuit was reversed on the 27th March 1857, the pre- annas as h e 
- siding judge holding, that as Shumsoonnissa was no,w sole fceir toJ^^JJh 
Nujjumoonnissa, and plaintiff in all three suits,»the question as tb the tire of Ahme 
diarence of the course of inheritance amqpg SJieah* and Soonees .j^££ I 3S 
could not arise, and there was consequently nothing to prevent tfce to four anw 
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^"S^Ru- hearing of the suits. Shumsoonnissa then filed a petition id the 
rumoonniMa,M principal sudder ameen's court, praying, that ad she was now sole 
he held that heir, and entitled to the whole of the property of the deceased, judg- 
uism, *ho°had ment might be given in Mirza Ahmed's and Kurumoonnissa's cases* 
£ revi ?f^Li for not ^ or shares for which they brought their action, but accord- 
guardian for ^ n g to the Soonee law, for six annas share in the former and four 
her d ^J lter8 > annas share in the latter, and that she might be allowed to prosecute 
fkraramahad! ner own claim for six annas. The princijfcl sudder ameen has treated 
mitting the all three cases &s one, and acting on the orders of this Court, has 
fendanteto* this no * investigated the issue raised in the pleadings as to the course of 
money as their inheritance under the law as prevailing among the Skeak* and 
topped by*her Soo ne e*> & n d has giten Shumsoonnissa a decree for twelve annas in 
own act Isixag- her own rightTand as representative of Mtrza Ahmed, but dismisses 
tewB^ ere T l ine ^ er c ^ m *° f° ur annas shart as heir of Kurumoonnissa, as he con- 
Court rejected sidered Kurumoonnissa estopped from claiming any share, she 

the ikrarnama in JL838, in which she had 



Jedb W ° Ilh^ having been a party to th 
fv>onnLa who admitted the right of°the 



who ttuuiibtcu ti«5 rigub ui buc defendants to this property* 
daimed doltr, From this # decisioil six appeals have .be^n preferred, one on the 
ofSh um* soon- p**t of Shumsoonnissa, in regard to the order dismissing her claim t& 
nksajiwj^ a four anna share of the property as heir to her mother, two by 
the principal Ashrufoonnissa in the cases respectively brought by Shumsoonnissa 
mdder ajneen in and Mirza Ahmed, in which her ilaim for dower has been rejected* 
Kur umooni^ an( i tnree by Woomdutoonnissa from the decision^nassed in each o£ 
ja's claim to be the cases which is adverse to her. 

w r o K md^£ Th^ contention between the parties in each suit may be briefly 
lissa withdrew stated as follows. Shumsoonnissa claimed a sixth of the property, to 
J^ ^ ee u a P" which her sister wa8 entitled from* her father Hossein Ally, and 
ion 'as to tiTe whicfc, under the operation of the agreement of 23rd July 1838, had 
*a^°aaN h * ^ )een exc ^ e ^ fr° m partition, sgid for this purpose, she sued to set 
umo'onniaaa aside that agreement and the subsequent arbitration award. She 
hw found to also Sued for her share of her sister's dower, payable by her husband, 
!Sonee S waf 1 n > o Mirza Ahmed, as well as of any propsrty of which she died p'ossess- 
onger before ed. Kurumoonnissa and Mirza Ahmed sued for their shares of any 
he* dedriorof property %f which Nujjumoonnissa died vested, and they consequent- 
be principally sought to set aside the agreement of 1838, and the arbitration 
m Tffin2ed? n award - 0n the P^ of tte defendants it was contended by Ash- 

rufoonnissa, that she was, under a certain kabinnamah executed by 
| her husband, entitled to a dower of 1,50,000 Rs. ; that when the dis- 

i putes amSng her husband's heirs were adjusted in 1838, she agreed 

under the ikrar then drawn up to receive in li^i thereof the sum 

of 1,15,000, besidesjjome houses afcd 6>000 Rs. cash, found in her 
' possession; that the* property now claimed is part of her dower to 

i which Nujjumoonnissa had no claim. She states further, that the 

members of the family pre all Soonees. Woomdutoonnissa in all tfurqe - 
; oases makes the same claim of dower, and alleging that Nujjumoonnissa 
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lived and died a Sheah, and calling Mrself a Sheah, questions the 
right of Shumsoonnissa, a Soonee, to claim any portion of Nujju- 
moonnissa's property, her only legal heirs being her mother and 
husband. ' • 

We think the proper course to have been adopted by the prin- 
cipal sudder ameen when the cases were remanded in 1854, was 
to allow Shumsoonnissa to proceed either with her own case, or 
with the other two, as hA* and representative of Kurumoonnissa 
and Mirza Ahmed, respectively, and to have triec^ the question, 
put in issue in all three cases, viz., whether Nujjumoonnissa was 
a Sheah, and the property was to revert to her Jieirs according to 
the law of that sect. Hac^she elected to go on with \et own case 
first, and the court came to a decision, that Nujjumoonnissa was a 
Sheah, and that Shumsoonnissa as a Soonee, was not her legal heir^er 
own case would have been dismissed, while she succeeded as heir 
and representative of the o4her plaintiffs in the ftther two cases. Had 
the court held that Nujjumoonnissa was a Soonee and Shumsoonnissa 
was legally entitled underHbe rules of inheritance prevailing %mon^ 
that sect, to a six annas share of the property of the deceased, sne 
would have succeeded in her own case, and the other two suits 
would have been dismissed, but with leave to institute a fresh suit for 
the remainder of the property. The &rder of this Court of 27th March 
1857, when the s^its were a second time remanded for trial, pre- 
cluded the present principal sudder ameen from adopting this 
course, as it ruled, erroneously as we think, that there was then no 
further necessity for enquiry intp the difference existing between 
the Soonee and Sheah sect, as to the course of inheritance, and the 
principal sudder ameen 1 has, therefore, disposed of the thi^e stiits 
as one, governed by the law of inheritance prevailing among the 
Soonees. As these cases have been pending a long time, ahd # we 
think that substantial justice can be given even in the form in which 
they hav^ now come up to us, we think it gdvisable to proceed 
to a hearing, reserving to the Court's power hereafter, shgulcP it 
be necessary, to draw out an issue as to the sect of the deceased, 
and to require the lower court to take evidence on the point for 
our consideration, a course which it is urged by Baboo Ramaper- 
saud Roy will be unnecessary, unless the Court concur with the prin- 
cipal sudder ameen in thinking that the suit of Kurumoonnissa is 
barred by her own act. 

In the ikrar, or agffeement, executed on 23rd July 1833 by the 
heirs of Hossein Ally, viz., Booh Ally, his nephew, Ashrufoon- 
nissa, Woomdutoonnissa and Kurumoonnissa for herself} and as guar- 
dian of her two daughters, Shumsoonnissa an # d Nujjumoonnissa, 
it wa^provided ^hat, out of the property left by Hossein Ally, his first 
wife, Ashrufoonnissa, should receive Rs. 1,15,000, and Woom- 
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dutoonnissa and Kurumoonni&sa Rs. 7,500 each as dower ; that Ash- 
rufoonnissa should retain the sum of Rs. 6,000 found in her hands' 
on the death of her husband, and the house in Sealda in which she- 
resided, and some ground known by the name of Beeeoo Bibi; that 
Woomdutoonnissa should also retain Rs. 2,000 and her house and- 
some land; Kurumoonnissa should also retain Rs. 13,086 found in 
her possession, and her house in Sealda ; and Booh Ally was to have 
certain orchard and other lands specified in the deed, and the 
remainder of the property was to be divided according to the 
. " SAurra," and this was done by the arbitrators who partitioned 
the property amoijg the heirs in conformity with the rules o£ 
inheritance pi$vailing among the Soonees 9 In 1842, Shumsoonniasft 

• filed a suit to set adldetheikrarof July 1838, denying the claim of 
dower set up by the widows of Hossein Ally, and obtained a 
decree for her share of the property. Ashrufoonnissa appealed to 
this Court, but subsequently settled with Shumsoonnissa, and the 

> appeal was withdrawn under a razeenamah. Woomdutoonnissa and 
Kuruiqoonnissa made no appeal, and* consequently that decision 
became final in respect to the extent of Shumsoonnissa's share, and 
it is now ur^ed that Woomdutoonnissa, having acquiesced in that 
decision, which declared the ikrar invalid, was estopped from pleading 
her right to dower in the present suit brought by Shumsoonnissa, 
as heir of Nujjumoonissa. We do not consider *$he absence of an 
appeal on her part in that case an estoppel to her pleading the same 
tning in the present case, though her silence cannot but be considered 
as strong evidence against her claim/or dower. The evidence addu- 
ced by Ashrufoonnissa in proof of the execution of a kabinnamah by 
Hodfcein .Ally, at the time of her marriage, Spears to us unworthy 
of credit, and her allegation, as to its being made away with by Booh 
Ally, who got it from her, under pretence of shewing it to the 
judge of the 24-Pergunnahs, is unsupported by any reliable proof, 
and it is highly improbable, considering the ill-will then *existing 
between, them, that Ashrufoonnissa should have entrusted so 
important a document to his keeping for any purpose. We think, 
therefore, her claim to dower is unsupported by any credible evidence ; 
but as Shumsoonnissa, in her replication in the present case has 
admitted, that a dower was fixed at Rs. 900, we think she is 
entitle^ to receive that sum. The claim of Woomdutoonnissa 
to dower appears to us equally untenable. In the decision come ta by 
the principal sudder ameen in Kurumoonnissa? s case, we think he 
has come to a right conclusion in holding that she is estopped by 
herWn acts. In 1838, she for herself and as guardian for her 
children, admitted that the widows of Hossein Ally were entitled 
to dower, and signed an agreement to that effect, and she minot 
now, as heir of her daughter Nujjumoqnnissa, repudiate thatact, which 
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she, in place of, and acting as her daughter, then performed, and deny 
their right which she then solemnly admitted. The amount of the 
share to which the widows of H ossein Ally, may thus obtain, will 
depend upon the fact of Nujjumoonnissa's sect. If she were a Sheah, 
the share of her property to which Kurumoonnissa vould have 
been entitled, is eight annas, and to that extent her claim is barred; 
if Nujjumoonnissa died a Soonee, the right of Kurumoonnissa extends 
to A four anna share, and her claim will be barred^accordingly. 

As Woomdutoonnissa, who alone raised the ques^on of the sect 
of the deceased, Nujjumoonnissa, has withdrawn her appeals, any 
decision as to the deceased belonging to the Sheah or Soonee sect is 
rendered unnecessary, andjare, therefore, see no ground for interfer- 
ing with the judgment passed by the principal audder ameen, who 
bas divided the property according to the rules prevailing among the 
Soonee sect. We dismiss the appeals of Ashrufoonnissa and Shum- 
soonnissa, with costs. • # 



Thb 28th February 1861. • « 

.. H. T. Raikes, G. Loch and H. V. Bayley, Esqs., Judges. 
Hegular appeals from the decision of Mr. W. 8. Seton-Karr, Acting 
Judge of Jessorc, diked Uh May 1858. 

Case No. 381 of 1858. 
. . Rajah Prosunnonath Roy Bahadoor, (Plaintiff,) Appellant, 

versus 
Kallykanth Roy and others, (Defendants, 4 ) Respondents. 

Baboo Sreenath Dass aifd Mr. W. Ritchie, for appellant. # * 
Baboos Bungsheebuddun Milter and Knhenhishore Ghose, for respon* 
dents. 

Case No. 388 of 1858. 

Kallykanth Roy and Mallykanth and qthers, (Defendants,) 

Appellants, • 

versus 

'„ Rajah Prosunnonath Roy Bahadoor, (Plaintiff,) Respondent. 

Jiaboos Bungskeebudden Mitter and Dwarkanath Mitter, for appellants. 
Baboo Sreenath Dass and Mr. W. Ritchie, for respondents. 

* Suit laid at Company's Rupees 10,000. 

Messrs. H. T. Rai%es and H. V. Bayley. — Plaintiff sued«in this _ _ 

ease to eject the defendant froip. possession of the fishery o£ khal *>.« P. Iea °1 
]Bochamara, and for the cancellation of a mouroosee pottah set up by Ih^inctiy wlhN 
defendant, and dated 31st Srabun 1226. The suit was laid at rupees ed in the court 
I0,0i0. Plaintiff alleged a title by mouroos& right to this khal, I^ ^^ 
'and stafed that the fishery of it was let by his predecessor on a in appeal fro« 
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the judgment farming lease to the defendants ; that when the estate was under 
°HeidiUsMliaith e Court of Wards, during plaintiff's minority, this fishery 
under Section was let by the collector in farm to the defendant from 1$85 

Isii^wch^ to 1250 > and ttat . tt . was °. nl y on . #the 20th Kartick 1251, about 

the law in force 6 months after plaintiff obtained his majority, that he learnt that 

dan t»» pottah defendants had set up an adverse mouroosee title, under the pottah 

wai* executed, of Srabun 1226, alleged by the defendants to have been given 

waVadnS£we them h J plaintjMPs father. The plaintiff then avers that he was not 

without being allowed possession by defendants on his, plaintiff's majority in 

feaso^' hmdi ^%^> and proceeds to state, that defendants, subsequently, caused 

paying revenue suits to be instituted by so-called ryots of theirs, and took the 

t0 Heid^Si*" occas ^ on °** wming in as third parties, € and of adducing thealieg- 

onnhe whofe^d mouroosee pottah of 1226; further, that although in some 

evidence and f ^these cases plaintiff's mother was made a party, she did not 

that the plaintiff object, but that this may have arisen from intentional collusion, 

had not a£ewn as the plaintiff and bis mother were not on good teijns, or may have 

^Msap^Kiby occurred through t^he negligence of law agents. It is admitted, 

submitting that from * the date of the pottah t>f defendant of 31st Srabun 

to^^ifytotor* 1^26> U P to the date of this suit, twelve years have elapsed, so 

feiencewith the as to affect plaintiff's claim under the general law of limitation, 

court b°elow. h * ^ ut ^be plaintiff pleads in his plaint, a right to sue within 60 years 

under Regulation II. of 1805, o» the ground, that there had bee£ 

fraud and violence on the part of the defendants, 

The prinoipal defendants, Kallykanth Roy and others, pleaded in 

* answer, that the subject matter of this suit had already beeft 

decided by the Civil Courts in their favor, and that the plaintiffs 

present suit was consequently one, which under Section XVI. 

Regulation III. of 1793, ceuld not be entert&ined ; that the suit was 

barred by the general law of limitation, neither plaintiff's mother 

£s guardian^ nor any one, having sued in plaintiff's behalf to set 

aside the pottah of 1226, adduced by defendant in a case in which 

plaintiff's mother was a defendant, viz., No. 987, before thefmoonsiff 

ofSuIl^ah, and instituted on the 30th of Maugh 1241, whereas 

this suit was brought only on the 26th Chyet 1262, B. S. It was 

added, that as there was nothing to shew fraud or violence, plaintiffs 

plea of having a right to sue at any time within 60 years, was quite 

untenable; that in other cases, which had, from time to time, been 

* instituted in regard {o the fishery of the khal, the plaintiff's mother 

was made a defendant, but never objected. • 

Another defendant, Tarakanth Roy, pleads, that the plaintiff was 
a major, viz., 18 years old in 1249, and yet did not sue till 1263, 
and that the Collusion of plaintiff's mother with the parties to the 
' civil suits, on account of the enmity of plaintiff's mother to plaintiff 
was impossible, as plaintiff must have been then too yonn|| for 
such a cause of enmity to be in operation. • 
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The other defendants, who are lessees under the principal 

defendant, pleaded limitation, and that when their original lease 

from 1238 to 1242 expired, they still continued as lessees in 
undisputed possession, and so remain. 

The judge took up the case as an original suit, and recorded, on the 
14th April, that the issue of limitation was withdrawn by the 
pleader of defendant, and that the plea of the suit being barred by- 
Section XVI. Regulation 8 of 1793, did not applj, as no judicial 
opinion had been pronounced as to the validity of the pottah adduced 
by defendant, of 31st Srabun 1226. Proceeding to try the case on its 
merits, viz., the validity or otherwise of the moujooseepottah of the 
81st Srabun 1226, the judge held, that the pottah could not be 
admitted as evidence, as it was not stamped, and that the exemption 
pleaded by defendant, viz., that leases of actual cultivators were 
exempt from stamp, and that defendants were in the position of 
actual cultivatop in regard to this fishery, wa% not one which could 
be allowed. The judge held, that defendants' possession as mouroosee- 
dars was evidenced by the*absence of opposition in the • proceedings 
of plaintiffs mother and guardian, a party to the suits in which 
defendants alleged by his mouroosee pottah of 1226,in adverse title to 
plaintiff's ; that Savi, as farmer of turf Navol, in which the fishery 
was situated, gav,e defendant redfeipts for rent according to his 
mouroosee pottahj as from 1253 to 1256, being for a period after 
plaintiff attained his majority. The oral testimony of defendants 1 
witnesses was considered by the judge to prove defendants' mouroosee 
pottah and by possession under it. # 

7 The judge held in conclusion, that even disallowing the defendants' 
main document, viz., the mouroosee jx>ttah, on account of defect of 
jstamp defendants' possession for a long series of years was proved 
,on the record ; while the plaintiff, although averring a dispossession 
-in 1251 v had not sued till 1262, to recover possession, and had then 
'adduced in support of his suit only negative proof, strained in- 
ferences, and worthless oral evidence. The judge, accordingly, dis- 
J missed plaintiff's suit, without prejudice to his claim for rent from 
u defendant. From this decision there are two appeals made to this 
^Court. The one by plaintiff, urging that the defendant not having 
_ l>een able to file any mouroosee pottah, and having otherwise failed 

to # prove any mouroosee title, must be held to be an Ordinary 
..farmer only ; that tjie defendants had waived the plea of limitation, 

and that the judge's finding of long possession # could not df itself 
^ suffice for a decree of a mouroosee right. • . ^ 

The defendants' appeal was against the judge's holding, "that 

- defcdants' pottah was inadmissible, the pka in appeal being that 

as it had been filed in a previous suit, that gave defendant a right 



Digitized by VjOOQIC 



[ 80 ] 

to have it admitted; defend&nt further pleaded, that as the pottah of 
the fishery in suit waa like one of an actual cultivator, it was undefc 
Regulation X. of 1829 exempt from stamp duty. -/■"* 

The first point to be considered in these appeals, is whether tbr 
plaintiff's suit is barred by the general law of limitation, if not£ 
next, whether on a consideratioa of the case on its merits, the defend 
dants' alleged pottah can be admitted unstamped, as contended in his 
appeal, and lastly, whether with, or without, the admission of the 
pottah, the judge's order dismissing the suit of plaintiff on as 
investigation and adjudication of the merits of the case as shews, 
by the evidence adduced on either part, is one with which we 
should interfere. ' e 

On the first poiat, viz., limitation, we have only to remark, that 
the pleaders of defendants' fcre clearly shewn by the judge's proceed- 
ing of the 14th April 1858, in which he decided the pleas in bar i& 
have entirely waived c this plea. It cannot,, therefor^ be taken up by 
us now in appeal here. * 

On the next point, viz., that the judge had wrongly held that the 
pottah "could not be admitted as evidence without a stamp, we are of 
opinion that although under the exemption in Regulation X, of 1829!' 
the lease not being one where the annual rents do not exceed 12 rupee* 
or a government lease, or a pottah executed with an actual cultivator 
of the soil, could not be exempt (the defendants' owij pleading shewing 
that he had sub-lessees and was not therefore an actual cultivatofrjfc 
still the deed being one of 1226 B. S., when Regulation. X. of 18fci 
did not exist, and Regulation I. of 1814 did, under Section 1&, of 
which defendants' pottah as a lease of a tenant in land paying revenue 
to government would be exempt, the judge is*incorrect in his ruling. 
The pottah of defendant is tben in our view admissible as evidence 

This leads us to the third point, viz., whether the judge's decision 
on the meritfc is one, with which on a review of the whole evidence 
of both parties, we ought to interfere in this appeal. • :: 

We may premise b^ stating, that the plaintiff also in his plaint; 
claims oh the averment of a mouroosee title, and puts in no evidence 
whatever of it, but this is of no importance, as the plaintiff^ 
proprietary right as zemindar does not seem to be denied m 
defendants' pleadings. On the one hand, then, the oral testimony 
to the execution of th°e defendants' pottah, which deed we have a&* 
mitted as evidence, is vague and unsatisfactory, even making due 
allowance for the distant date at which it was executed. It is abd 
apparent, that Por^n Mundul, who is now shewn to have in certaift 
suits Admitted'defendants' niouroosed title, did, in another, aver thai 
title to be his own, and not defendants'. On the other hand it is 
quite clear, that plaiqttFs mother and others were sued by Ikraik 
Mundul on account of dispossession of this fishery on the* 16th <*f 
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January 1830, and that on the 24th December of that year, when 
Sotoo. Mundul admitted defendant's mouroosee title, and the case 
was decided by a compromise to that effect, plaintiff's mother 
never opposed the proceeding. # Plaiatifi's plea is, that this was the 
result of negligence or collusion on the part of the law agent of plaintiff's 
mother. Butno proof whateveris shewn by plaintiff insupp&rt of either 
supposition. Against it, is clearly proved by the evidence of Savi's 
Bttb, that after the termination of plaintiff's minority, Savi received 
stats from the defendants as holding the mouroosee lease of the 
fishery, and plaintiff never interfered. To rebut this, plaintiff urges 
that the farm was given to French and not to Savi. It is, however, 
shewn without contradiction, that Savi, not French, was the party 
" i&ftQy in possession as farmef . It is also clear, tha^althdligh plaintiff 
alleges that possession was withheld from»him by defendant in 1 251, 
the year of his majority, he did not sue for eleven years rfter. 
Such are the independent f%cts upon the record against the plaintiff's 
case. To proceecfto the proof, which the plaintiff does submit to the 
court; plaintiff puts in jumvu^wpsil bakee papers^ shewing that one 
Joynarain Mundul formed the fishery for 3 years from L£24* B. j§. 
The pottah of 1224 to Joynarain is put in, and an ikrar of koran, 
when the latter was sued by Joynarain claiming this fishery then 
mt his own mouroosee, he not as noy, contending that it was defen- 
dants'. Petitions Are referred to of Gooroopershad Roy, father of one 
<*f the defendants/Gourkanth, dated 30th of Joyshto 1225 and 29th 
ieyt 1232, speaking of defendants being farmers of the turf Navol, 
in which this fishery is situated, and not as mourooseedars of the 
fishery. It is argued for plaintiff, that if the fishery was held on a 
different tenure from tbe lease of the turf, the fact would have been 
specified. The plaintiff also argues, tfcat as the lease of turf ^avol, 
gwen on' the 19th of Bhadro 1233, and an agreement with the 
collector, as Court of Wards, for the property in February 1880, do 
not make any deduction for the fishery of khal Rochamara, the 
presumption is, that it was not held under any separate mou- 
roosee tenure, as pleaded by defendant. . But in our opinien, these 
amissions in incidental papers, when in no case was the fishery now in 
wit and was not the actual matter of contest, do not amount to 
that legal proof by which the plaintiff is bound to support his case, 
especially when the defendant has clearly shewn on his part that 
when the fishery was the special subject matter of contention, and 
the defendant urged his mouroosee right, and plaintiff's mother 
was called up to contest it, she did not do so* The oral Evidence 
adduced by plaintiff cannot, under such a state of fycts, and under 
fdaintiff's failure to prove his case by valid documentary eviaence, 
be accepted as sufficient, and indeed the or^estimony on plaintiff's 
'pwtisohiefly to possession and dispossession regard to which, 



Digitized by VjOOQIC 



as before stated, we see that plaintiff alleging a dispossession 
in 1251, sues in 1262, a fact which may be fairly weighed in 
considering the probabilities of the truth of plaintiffs allegations. 

On a review of the above ciopimstynces, we do not think that the 
appellant, plaintiff, has shewn any valid grounds by submitting suffi- 
cient proof of his own title to justify our interfering with the order . 
of the judge dismissing his suit. We accordingly reject this appeal 
with costs. The defendant, appellant, in No. 388, will get his costs* . 

Mr, G. Loch.*— The whole case appears to me to rest on the validity, 
or otherwise dfthe defendants' mouroosee pottah. He admits tbe, 
plaintiff's superior title, and claims to hold the contested julkur o^ a, 
pottah received from the plaintiff's ancestor, plaintiff therefore has 
nothing to ptove. m The judge did not admit the defendants' pottah, 
because it was written on unstamped paper, and had the defendants 
beefl contented with the decision come to by the judge, and his order 
regarding the pottah, this Court could nqt have looked at the pottah. 
But the defendant, dissatisfied with the judge's finding regarding his, 
document, has appealed to the Coujt, # aijd insisted upon a judgment 
b^ng ^pronounced on its validity. Finding that the document is- 
dated so far back as 1 826, and that under the stamp laws then in 
force, no stamp was required for leases of this kiRd, the Court have 
admitted it as evidence, and it is Jhe proof upon which, in my opiniojq^ 
the plaintiff's case must stand or fall. If its execution be not proven,, 
no collateral evidence will entitle the defendants to retain possession^ 
if it be proven length of possession, and the other evidence adduced* 
may strengthen, but cannot be the basis of defendants' right. *^ 

As observed abow, the judge did*not admit the pottah as evidence* 
and therefore had to look to collateral proofs. «Long and uninterrupted 
possession was in favor of defendants' claim, t}ie delay in bringing 
this suit was also in defendant's favour. The suits instituted a& 
various times in which plaintiff's mother and guardian was made 
a party, and in which defendant asserted his right, and gave publi- 
city % to his claim as mourooseedar, tended to favor the claim now 
set up, and looking only to these, we might have agreed with the 
lower court and considered that the plaintiff finding the julkur to be 
a profitable investment, had got up this stale claim tojrecover it from 
the possession of the defendants. But having* admitted the 
defendants' pottah as ^evidence and basis of his claim, these attendant 
circumstances fall into the back ground, and in fact do not assist 
in supporting the defendants' case, unless we Jbe satisfied with the 
genuineness of the document which the defendant has challenged the 
Cour^- to pronpunce upon, but which he would have shown more 
prudence by holding- his tongue about. 

Now what is the ey^Mice to the execution of the pottah ? There 
is actually none of anj^redibility. Two witnesses, neitherof tnem 
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witnesses to the execution of the deed, dejfoge, that they accompanied 
the defendants' ancestor in 1226 to the house of the plaintiff's 
ancestors, when the former went to set the mouroosee lease, one was 
at the entrance of the house, where «fe deed was executed, and the 
other was outside, and heard of its execution. The age of the deed even 
will not materially help the defendant in this case, for they acknow- 
ledge that they were in possession of the whole turruf as lessees 
from plaintiff's ancestors fropi 1224, and continued % as such during 
the minority of the plaintiff under the Court of Wayds, and they 
were doubtless in possession of this julkur as included in the-turruf, 
and it is very singular as well as improbable, that they should 
select an insignificant stream, for which to obtain a mouroosee pottah 
and take such unusual steps to secure it, as is shown by their witnesses, 
who speak of their visit to the zemindar's house especially for the pur- 
pose. Lengthened possession, therefore, is, in this case, no proof of 
defendants' right. Defendants' possession of the jplkur was quite com* 
patible with their possession of the turruf, the julkur being comprised 
within their lease,andit is not improbable, that seeing thejulkurincrease 
in value as their tenure as lessees was about to expire, they set up tMs 
mouroosee title which they have endeavoured to support with a spuri- 
ous document. Tfie disputes which arose with different parties and 
resulted in suits in, the civil court 1x> which plaintiff's, mother as 
guardian for plaintiff, was made a party, and of which, for some 
reason best known to herself, she took little or no notice, cannot, 
it my opinion, be held fatal to the plaintiffs rights ; nor can the 
receipts granted by Mr. Savi .to the defendants subsequent to 
1232, in which the defendants are styled mourooseedars, in any 
way affect his interest, J as he cannot be held responsible ^for «any 
document given without his knowledge and consent that might 
have passed between Savi, under-farmer from Mr. French, and the 
tinder-tenants, nor do the dakhilas from 1253 to 12T56, though 
given in *Savi's name, bear his signature, and it may be added, that 
the claims of third parties to hold this julfcur as mouroosee in 
opposition to the defendants, tends to throw doubt on the* reality 
of their tenures. As defendants have failed to prove their pottah, 
on which alone their claim can be upheld, I would reverse the 
order of the lower court, and give plaintiff a decree with costs. 
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Tm £dra Fbbbitaet 1861. 

C. B. Tbeyor and C. Stebr, Esqg., Judges. 

Case ># 89% of 1859. 

Regular appeal from the decision of Sreenath Biddgabagish, Principal 
Sudder Ameen of Backer gunge, dated the 29M December 1858, 

Mussamnt Tarinee Dabia, guardian of Sushymookhee, minor, 
(Defendant,) Appellant, 
• versus 

Hirza Hyder Ali and others, (Plaintiffs,) Respondents. 
Baboos Kiskcnkiskgre Okose and Sumbhoonath Pundit, for appellant 
Baboos Bamapersaud Hoy and Oopal Loll Milter, for respondents/ 
Suit laid at tio.'s Re. 12,535-15, 
Held, that ^LATHTiFP, Mirza Mohamed Mehdee, son of Mirza Mohamed 
^SSfSr ^ deceased, and osiers, sue Tarinee Dabia, widow of Kebul Kissen 
thi^gwh^hha. Boy, deceased, and mother of Woomacanth Boy, deceased, her minor 
b ^ n ^ T ^l adopted son and others, for a i share^ofcthe amount decreed in the 
!n ex^utK ladder Courts decree, dated 16th February 1848, tobe realized 
* d°^h ,uit ' **° m ^ e P ro P ert y W "7 Kebul Kissen Boy, and the principal 
^e«»riiy ^to defendants, by the reversal of the miscellaneous order of the Sadder 
be determined Court, dated 271h July 1850. * b 

?aivA the *!«** allege that Kebul Kissen Boy, the husband of the 
eubieet matter defendant Tarinee Dabia, Kissen Bundoo Boy ,and Dinnouath 
^fe^eSti. Boy, conjointiy borrowed on 19th Cheyt 1229, the sum of Bs. 10,080, 
si toany opera- und^ajregistered bond from Mirza Hyder Ali, father-in-law of 
^nj^ Mil ™. ■Ehmed TQshi, deceased, who is brother of one of the 
mutt be Wdto plaintiffs, Mirza Mohamed Mehdee, and ancestor of others ; thft 

-^sedof 1 ^^*^ ^^l^f fa* *"*** i*** U P to Ch^y* 1240 > both in the 
£rder in Seen- shape of principal and interest, a balance of 8,000 principal re- 
be n mad * 11 ^! m ^ e ^ L ***> ^^at Kebul Kissen Boy, one of the debtor's, and Mirga 
rtmndof anew Hyder Ali, creditor, have deceased, Tarinee Dabia, the "widow of 
Tegular action. Kebul Kissen Boy, in conjunction with Kissen Bundoo Boy and 
*£^5S Dinnonath Boy, on the 19th Bysack 1241, took back the bond for 
principle, that 10,000 through Gokool Chunder Sein, gomashta of Mirza Fuzzul 
hat^o^tent^ *° n of ™ aforenamed Mirza Hyder Ali, and executed'* 
i to have a point fresh bond for the remaining sun of Bs. 8,000 in favor of Mirza 
i "^S^SflM fuudJM* conditioning to pay the same on the 30th Cheyt 1242 ; 
Sh* decrees that the obligors made no payment, that consequently the heiis of 
^ d ^"exeon^ ^ V*?" 1 ** obligees sued the above named parties for the sum of 



tion, and when 17,086-10-8 principal and interest, due under the bond executed by 
't? 1 * ha*"*?*- &&> t^ai *^ e principal sudder ameen dismissed the claim, but it 
tuaii y b??n was eventually decreed to them in full by the Sudder Court on the 
against hkiiji 16th Ferbruary 184* ; that in execution of the decree, certain 
Do^compe ^ landed properties were put up for sale in execution, that in the 
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meantime, on the death of Dinnonatlf Soy, judgment debtor, his S^jS&m* 
*ridow, Joydoorga Dabia, succeeded him, and made payment ami- §w wemi l\ 
cably of i of the amount decreed, and that consequently only toe °J rder ! d n 
the properties left by Kebul Kissei*Roy and Kissen Bundoo Boy, %nH t°o him," 
judgment debtors, were put up to sale in satisfaction of the other that order is 
1 Aare of the decree; that eventually the liability of Kissen SSlve? a ocm "' 
Bundoo Roy, judgment debtor, to the extent of £ of the § of the 
sum remaining due, was liquidated by his widow ; that as to the 
property put up for sale to satisfy the J share of * the decree due 
by Tarinee Dabia, a petition of objection was put in t>y Ramkinkur 
Chuckerbutty, to the effect that Tarinee Dabia hail adopted 
the defendant Woomacanth; and that the projferties left by Kebul 
Kissen Roy, father of the* minor, could not be *sold 'in execution 
of the decree' against Tarinee Dabia? that the judge rejected 
this . petition, but that on appeal the Sudder Court in a summary 
.order of the 27th July 1840, released the property, on the ground 
.that the decision, in accordance with the prayer of the plaint in * 
the suit, was a personal one against Tarinee Dabia ; that as without 
l m regular suit plaintiff can do nothing, they brinjfthe.present*acti#n 
to reverse the summary order of the court and to have the estate 
.of Kebul Kissen*Roy declared liable for the | share oftfce decree # 
decreed against Tarinee Dabia. • 

t . The defendant, Tarinee Dabia, and Ramkinkur Chuckerbutty, on 
ithe part of her minor adopted son, Woomacanth Roy, in their several 
t answers pleaded that after one suit has been brought and a decree 
^obtained, a decree which in execution has been declared by the 
teaurt to be a personal decree against Tarinee Dkbia, it is not com-* 
;petent to the plaintiff •under construction 1129, to bring? a freh 
-regular suit to have the property of .Kebul Kissen and his heirs • 
-declared liable to meet that personal decree. They then enter up 
jseveral pleas also, to the effect that they are not Uable for*the • 
amount claimed in the present suit. .. 

_-r The principal sudder ameen, for reasons* which are not very 
-jntelligiole, over-ruled the plea in bar urged by the defendants 
'before him, and gave plaintiff a decree in the terms asked for by 
: them, with all costs of suit. 

i.; From the decision of the principal sudder ameen an appeal has 
: now been preferred by the defendants belo#, and they urge that 
r under construction 1129, the present action is not tenable, as the 
case goes off upon the legal point, it is unnecessary to entqr into 
,other. objections urged by the appellant, to the, order of the lower 
^eourt. * ^ i 

The plaintiffs in this case or their ancestors, it appears sued 
iTa^aee Dabia as the widow of Keebul KissenJEtay, Kissen Bundoo 
•Roy and Dinnonath Roy, . for , a sum due on a bond amounting to 



Digitized by VjOOQIC 



I 86 ] 

R&, 17,066-10*8; this suit* was decreed in favor of the plaintiff 

•See Deoi- on the 16ih February* 1848, and the defence was declared by thtf 

wSU^M^* 8 ' ocmrt *° ** « a Ppo rte » ^ ao^inf better Hum forgery, perjury, and* 

*^^ fioad;itappemthattlMhmB<xKi0tenBiiodoaBoya&a Dmnondth 

Boy, severely paid to the plaintiff their one-third liability tmdein 

the decree, and that in execution of the decree against Tariwey 

Dabia certain propetiiee belonging to her husband Kebul Kiseefc* 

Soy were attached and lotted for sale; that on an objection to itir 

sale being made by a party on behalf of a minor adopted soil of his, 

the judge of* the ziOah court disallowed the objections, baton 

summary appeal this court on the 27th' July 1850 ordered the' 

property to be released, the order of tigs court is to the following? 

effect :— " Whereao it appears/rom the original plaint and the deci- 

" sjon passed in this case, that the suit of the decreeholders, plain-' 

u tiffs, was instituted only against Tarinee Dabia, widow of Kebul' 

" Kissen Boy, and *b in the said plaint itis prayed, that the amount* 

* "sued for be awarded against the defendant, the purport of the 

" decree cannot be fceld to be contralto that of the plaint. Under 

"•such* circumstances the execution of decree against the estate of 

" Kebul Kissen Boy and the realization of the decretal amount' 

" from his effects are contrary to law and the practice of the court; 

" hence the order of the judge isJiable to reversal, and it is reversed. 

" accordingly ." \v 

For the reversal of this order and for a declaration by this court? 

in opposition to the order passed in execution, that the estate at 

Kebul Kissen Boy is, under the decree of February 1848, liable fog 

the £ share of the decree which passed against Tarinee Dabia, the 

present suit is brought, and the queetioff is whether under the" 

* circumstances just detailed it*is tenable or not. " 

" The principle embodied in construction 1129, (to use the words' 

* Decisions « <ff the Cdurt in the case of *Bamchunder Acharj Chowdree and' 

OT46&' p * ge * " others, versus Issurchunder Acharj Chowdree) is one* which,' 

" independently of ife being expressed explicitly in any j^rticular 

" form, must implicitly be followed and adopted by any system 

" of legal procedure laying the least claim to clearness and certainty} 1 

" it is this, that when a court has determined in execution th£ 

" meaning of its own decree, no other court of merely concurrent* 

"jurisdiction has ahy power to interfere, the interpretation put* 

" upon its own decree by the court which passed it is, subject only' 

" in <*ses admitting of it to a summary appeal,4nal and eoncluaivek' 91 

*^ 8io *J In the case of Maharajah Keerut Sing versus *Mussumut 

wSk'625.' F Bwree Sreemuttce, the Court enunciated the principle in theJ 

following terms, " any thing which has been determined by] 

u order in execution in a former suit, and which was necessarily tot 

" be determined as being involved in the subject matter in the sutfp 
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* and as being essential te aay operative decree being passed upon 

* it, must be held to be finally disposed of by the order in execution, 
f and cannot be made the ^ronnds of a new regular action." 

_ Now applying this principle to the present case, we find that the 
plaintiff obtained a decree in execution, in the presence of the 
parties concerned, this court determined judicially that aa the prayer 
of the plaint was only against Tarinee Dabia personally, the decision 
of this court must be construed in accordance with the prayer of the 
plaint ; that consequently, the decree was only a personal one against 
Tarinee Dabia, in other words it determined judicially a point 
which was necessary to be determined as beinjj involved in the 
subject matter of the suit, gad as being essential to an operative 
dJecree being passed upon it, it follows that the point must be consi- ' 
dered finally disposed of by the order in execution and cannot farm 
tile ground of a new suit. Moreover, the circumstances of the case last ] 
cited axe altogether analogous to those of the present, in that case 
the plaintiff sued for possession of certain villages usselee and dakhili 
without specification of the names or number of the dajdiilee 
villages ; in execution the plaintiff applied for possession of seven 
dakhilee villages. The judge admitted the plaintiffs claim, but 
the judges of this* court, who had passed the original decree on 
sfppeal, reversed the judge's order, confining the decree to one dakhili 
vilkge. The plaintiff then brought a fresh suit for six villages 
which had been held to be not the dakhili of Jynuggur, belonging 
to the plaintiff, but nizamut villages of a separate estate, Talook 
Soopa, belonging to the defendant. This cour^ then held, after 
enunciating the principle above cited, " that the first decision was 

* in plaintiff's favor, and he did not appeal against it as being 
" insufficient by reason of its not containing an award regarding 
*rthe exact number and names of the villages to be made over, to 
*? him. Be was content to bring that matterforward in execution and 
H t io havi it decided in that more summary mod$ of procedure. The 
"deciamwas indispensable to the giving due effect to the decree, 
'? :and thW court having omitted from whatever cause to notice the 
^ point in the regular enquiry before passing a judgment, was 
abound to consider and settle it, as it arose in execution. The 
^ plaintiff y having been assenting to such a disposal 0/ the controversy 
*? respecting the villages of which he was to obtain possession? cannot 
***he allowed to commence a new litigation by ajresh regular action, 
" because the determination was against him" » * 

, Looking then to the principle, involved in construction 1129 and 
to the application of that principle in a case analogous to^khe 
present, we are clearly of opinion that the plaintiff's present action 
is nqt tenable, it is unnecessary for us to detail* on the inconvenience 
which wtald result were plaintiffs allowed to supplement the defect 
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of one decree by a fresh suit on the . tame cause of action, it is for 
the interest of all parties that litigation once commenced should be 
in one suit finally completed, and if a party, as the plain tiffe hay? 
done in the present case, and as the plaintiffs, in the case before this 
court in 18£S, did allow a point essential to be determined sura* 
marily in execution instead of having it cleared up by petition $r 
explanation or a correction of the terms of its decree, to the court 
passing the decree, he must bear the penalty of his own negligence 
or want of diligence, and not ask the court to infringe an impor- 
tant principle "merely because his own may fall within the category 
of hard cases. 

The court regret* the result at which it has been compelled t<> 
^ arrive in the* present case, as it appears*' from the decision of the 

court above alluded to, of the 16th February 1848, that the defen- 
dant, appellant, Tarinee Dabia, has opposed the plaintiffs 1 claim 
from the beginning^ to use the words gf this court, by forgery, 
* perjury and fraud, and as, from that decision there is good ground 
for doubting whether the construction put upon it by the judge ip 
the miscellaneous department in 1857 is the correct one. 

Under the view of the whole case expressed above, we decree th£ 

• appeal, and reverse the order of the court below,«with costs. 
— » 7 

The 28th February 1861. ;* 

H. T. Raikes, G. Loch and H. V. Bayley, Esqs., Judgesjj|r 

Regular appeals from the decision of Mr. E. Lautour, Judge $ 

24-Peryunnais, dated tie 1 ilk May 1858. .7 

• Case No. 41* of 1858. : ; 

Nuzzur Mahomed, Ohatmanjee, and Azim Serang, (Plaintiffs,) 

*■ * Appellants, 

versus 

Mr.tfohn Kerr and others, (Defendants,) Respondents. 

Moonshee Ameer Ally and Baboo Suntbhoonath Pundit, for appellants. 

Baboos Kishen&isAore Ghose and Ramapersaud Roy 9 for respondents. ' 

Case No. 416 of 1858. W t * 

Mr. John K&r, one of the (Defendants,) Appellants, 

versus ^ 

Nuzzur Mahomed, Ghatmanjee and Azim Serang, (Plaintiffs,) an| 

others, (Defendants,) Respondents. 
Baboos kslenkishore Gkose and Chundernath Chatterjee and Me^rs^ 
R. J!. t AUan and R. V. Doyne, for appellant.* ' f 

^ Moonshee Ameer Afly and Baboos 8umbhoonath Pundit and Ramq^ 

P jmsaud Roy, for respondents. • 

Suit laid at Co/s Rs. 23,572-2. 

The judge's Tkrse are cross appeals in a suit instituted by Nuzzur Mahjgme4 
u hell u e *a and another, grantees of lot No. 60, in the Soouderbunds/olaimi?ig 
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to recover from the defendant, Mr. Kerr, the grantor, of lot No. 56, t h e f » c t s 
a strip of land comprising some 3,500 and odd beegahs of land, P rovcn< 
belonging to lot 60, which it is alleged, the defendant had incor- 
porated within his own grant, tot 56, by procuring a wrong demar- 
cation of the boundary line, forming respectively the* north and 
south boundary of the two lots in question. 

The statement of the plaintiff is, that he procured from the 
government in 1844, a pottah of lot 60, just then resumed from 
the old grantee, Mr. Douglas, who had failed to perform the con- 
ditions upon which his pottah was held, and soon after taking pos- 
session, plaintiff found himself opposed by Mr. JCerr, the proprietor 
'of the neighbouring lot No. 56, who had run the northern boun- 
dary of his grant from the Arrah Bynkha klalttt its junction 
witn the Tumbooldoho river in a north-easterly direction, to* the 
'Pinna river at its junction with the Gungachuren khal, thus 
depriving plaintiff of a large slice of his lot,* amounting to 3,879 
jbeegahs, 14 cottahs, and 4 cbuttacks of land ; that plaintiff's southern • 
boundary as recorded in*his pottah was specifically described as 
running from the Tumbooldoho river, at its junction with the Arrah 
^B&nkha khal due east to the Pinna river, and that as a line so 
drawn, would include the land now sued for, plaintiff applied to the 
Bevenue Authorities to reinstate Kim in his rights, but although 
awe proceedings were initiated by those authorities with that 
pqfcet, and surveys held, and maps prepared, the Bevenue Authorities 
ultimately refused to interfere witn the boundary line claimed by ' 
Mr. Kerr, and plaintiff, therefose, commenced t^os suit to establish 
hif rights. 

*Fhe defendant, Mr/Kerr, asserted that he was entitled to Hold m 
the land as comprised within the boundaries of his pottah granted 
to him in the year 1840 ; that in that year the boundary line now 
contested was mapped by survey and demarcated by Mr. Turner, 
"who proceeded to the spot for the purpose, rod that subsequently 
when thjg line was disputed by the plaintiff, Mr. Mullins and Mr. 
Gomes both located the boundary line in their maps as claimed 
by the defendant, and the Bevenue Authorities ultimately confirmed 
him in the possession of it, and plaintiff had agreed to its cor- 
rectness. , 

The judge has decided in plaintiffs' favour, holding that the 
boundaries of plaintiffs' pottah dearly bring the disputed land 
within lot No. 60, Inasmuch as the southern* boundary *i# con- 
stituted by drawing a line dug east from the nnouth of Arrah £ 
Bunkha khal to the Pinna nuddee on the west, and Hie northern * 
boundary of the defendants' grant, which should correspond wijbh 
the southern boundary of the plaintiff, is described 4 in defendants' 
|k>ttah W be a line from the Tumbooldoho' riyer due east, to the 
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Pinna river on the west, wnere a small khal joins, and as the lands 1 
in dispute can only be included in defendants 9 lot by maintaining 
the boundary line set up by him, which rune from the Arrah Bun- * 
khakhal to the Pinna, in a north-eaiterl* direction, the judge con- 
cluded that defendant was not entitled to such a direction in his 
boundary line, and he accordingly directed that one should be * 
made by the Revenue Authorities, further south and running due 
east and West from the Arrah Bunkha khal, and decreed posses- 
sion of the disputed lands to the plaintiff. The judge, however, 
held, that as there was a question to be ( decided relative to the . 
sum defendant shpuld receive, as costs o'f the improvements hat : 
had made by cultivating the lands hitherto held by him, tba? 
wassUat received by him should be kept in lieu of any charge on * 
the*other account, and that moreover, the defendant should bold on 
as abadkar at a rent of 4 annas per beegah in excess of govern- - 
tnent revenue for th» lands under cultivation. 

From this decision both parties have appealed, the plaintiffe, to 

St rid of *the incumbrance imposed* ufk>n them by the judge, in 
lowing Mr. Kerr to remain in possession as abadkar, and the ^ 
defendant*, upon the general question of the propriety of the*: 
judge's decree relative "to the boundary line laid down by hinru 
We propose, first, to enquire tnto the propriety of the judged 
decision on the boundary line. < j*;: 

It is admitted by the pleaders, that the pottahs of each jm&f 
have their respective boundaries recorded, and that the only one m -:- 
dispute is, that which divides the two grants to the south and noctfi 
respectively. 

On this point we observe, that the plaintiff's pottah describes r - 
the southern boundary of ldt No. 60, to be " a line running due - 
eai$ and wept from the mouth of the Arrah Bunkha khal." We also ~ 
observe, that die western boundary is the Tumbooldoho river, and / 
the eastern isJformedJ)y the Pinna nuddee, consequently, as f he Arrah ' 
Bunkha khal flows out of the Tumbooldoho river, the junction ; 
of these two streams is the point on the west, from which the souths 
boundary will start, and by continuing it due east to the Pinna! 
river, the south boundary fine of lot 60, must be correctly defined^. 
Now our first object jraa to ascertain if a boundary line thus drawn^ 
upontte south of lot 60, would correspond or interfere with thfc* 
northern boundary of lot No. 56, belonging to the defendant. * J*:. 
the defendants' pottah the western boundary* is likewise described : 
as the Tumbookksho river, and the pastern as the Pinna nuddee, mtd - 
th^northern* side is a line running from the Tumbooldoho onths^ 
west to the Pinna nuddee on the east, to a spot where a smalfc 
khal runs into the litter. Now, it is evident, that while plai*tifP«: 
southern boundary line commences to run from the Tunlbooldohus 
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due east at the point where that river is joined by the Arrah Ban* 
kha khal, no landmark whatever is given as a starting point to define 
the spot on the Tumbooldoho river, from whence the defendants' nor- 
thern boundary may be drawli, neither is there any landmark, 
save some nameless khal in the Pinna nuddee on the east, which 
the northern boundary is to meet, and consequently if the Arrah 
Bankha khal be taken as the furthest point south to which the 
plaintiff can go, it follows, that the Arrah Bankha khal must also 
to the furthest point north to which the defendant ean go to take 
a start for his northern # boundary, and as both the north line of 
the defendant and the south line of the plaintiff must run due 
eaat to meet the Pinna nuddee in that direction, it follows that 
neither party have any right to deviate north *or south of such 
straight line as may be run from Arrah Bankha khal, and therefore, 
a line, as ordered by the judge, to be demarcated as the divi- 
sional line of the two lots, •would appear to be the line which their 
respective pottahs contemplate. Now* setting qside the maps of 
Hodges and Prinsep, made'atfa time when the jungle w& too»thic£ 
and impervious to allow of any but an imaginary boundary line 
being recorded between these two lots, we have the maps of Tur- 
ner, Mullins, and" Gomes upon which the line, now disputed, is 
delineated, and we are fully able to^udge from them, whether the 
linegfrom the Arrah Bankha khal on the west has been drawn due 
easSto the Pinna nuddee, or, as stated by the plaintiff, in a north- 
easterly direction, and consequently so as to enlarge the boundary 
of. the defendant at the expense* of the plaintiffs rights, and we 
find that the line recorded on these maps, instead of meetings at 
right angles, a line dravm from north to south, which would be The 
case, if run due east and west, severs such* line at an acute angle diverg- 
ing considerably to the north-east. Such line then would appear 
to be opposed to the boundary line laid down in the pottahs of 
bail parties; but the defendant supports its iraliditv on the fol- 
lowing grounds. In the first place his pleader informs usj that 
after the grant of the lot No. ^56, a dispute arose between Mr. 
Kerr, the defendant, and his co-sharers, Messrs* Hills and Turner, 
and a survey of the lot (it is supposed in accordance with Hodges' 
map) was effected by Mr. Turner, and the lot measured, bound- 
ed, and divided amongst them. In this map the northern 4>oud- 
d*ry*ismade to run from the mouth of the Arrah Bankha khal in 
the Tumbooldoho rive* on the west to the junction of the Oufiga- 
clroren with the Pinna nuddee t on the east, and? this line, the 
pleader assumes, ia in accordance with the pottah, {he GungJ*. 
ckaren being the khal at which point the pottah describes the 
nefcthirn boundary as cutting the Pinna nudflee. The pleader, 
moreover, irgues, that when that boundary line was so demarcated, , 

N 
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■the present plaintiff was in the service of Mr. Kerr, and himself 
pointed it out as the boundary of his master's lot. That again, 
when the plaintiff raised .the present dispute in 1847, a sofrey 
was directed by the Board and "conducted by Mr. Mullins, who 
adhered to the boundary line laid down by Turner, and as plaintiff 
was still dissatisfied, another surveyor, Mr. Gomes, was subsequent- 
ly deputed, who ultimately confirmed the same line as (he divisional 
boundary between their respective lots. 

Now with^egard to these several proceedings and surveys, we 
agree with the judge that they are altogether inconclusive to 
establish any thing against the plaintiff. 

The first survey by Turner, was admittedly intended to settle 
disputes amongst the shareholders of lot 56, and if with that 
otJject in view, a wrong boundary line was demarcated as the 
northern limit of the lot, it cannot possibly affect the rights 
of parties other tlfttn thos^ interested fn that dispute. Any boun- 
dary line «, then drawn between lot No v 56 and No. 60, was at sjiy 
dbime* open to question by the proprietor of the latter allotment, 
who was in no respect interested in the matter then pending, 
and who had no notice of the proceedings theg taking place. As 
to the fact of the plaintiff ieing at the time in the service^ 
Mr. Kerr, and cognizant of all that took place, we see nothing in 
that to stop him from asserting his rights in the position he 
subsequently acquired as proprietor of lot 60. Then as to the 
surveys of both Mullins and Gomes, it is quite clear, that they 
merely traced cfat and adopted the survey of Mr. Turner, and 
w^ten Gomes attempted to take some independent action in tie 
matter, and to deviate fron^ his predecessor's views, he was directed 
by the Board of Revenue to make no alteration in the boundary 
lme claimed by Mr. Kerr, and consequently merely traced out ttat 
which Turner had in the first place originated* Thesg surveys, 
therefore, from Turner downward, so far as they relate to this 
boundary line, were identical, and plaintiff can no more be bound 
by the later surveys than by the first admittedly proposed and 
conducted for the sole object of settling a dispute within the boun- 
daries of lot No. 56, ana which has sole reference to the interests 
of the co-sharers of that lot. 

As*to the Gungaehuren being the khal flowing out of the 
Pinna nuddee to which the defendant's pojjtah alludes as a land- 
mark for his npHhern boundary, we Bee no ground, whatever, for 
any such assertion. The Gungaehuren was in all probability 
ltoth existing and named, when the pottah was originally drawn 
tip, and would doubtless have been indicated by its own name, 
had it been the read point of junction for the northert line, 
whereas only a khal is mentioned, which must then Ibaye been 
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represented by one of the nameless insignificant khal, apparently 
& boundary in the eastern side of the defendants' grant. Although 
fiot a matter of very great importance in estimating the relative 
rights of neighbouring grantees to lands in dispute between them, 
yet in the present case we are shewn that plaintiff's grant was 
estimated as containing 8,900 beegahs of land, and recettt measure- 
ments have proved that he only got possession of some 5,500 bee- 
gfeks, and therefore the addition of the quantity of lands now 
claimed, that is to say, about 3,300 and odd beegahs, will scarcely 
make up the full quantity he is entitled to hold by the conditions 
of his potttah. Whereaathe defendant has, tinder a dowi, granted 
to him in 1854, some 13,640 beeghas by measurement, showing a 
Jarge quantity of land to <>e in his possession # in excess of the 
* 8,300 beeghas estimated as the area of his lot, when originally 
granted, and though, as remarked above, we do not consider this 
fact, if standing alone, to be a very material point upon which to 
ground any conclusions.:* it is something in^plaintifPs favour to 
^how that the acquisition pf # the land in suit will not make him a 
larger holder of lands than his pottah entitled him'to posse^g. 
All the facts, therefore, established in this case seem to us to con- 
firm the validity of the judge's finding, as to the right of plain- 
titk to hold the lands sued for by # demarcating the boundary line 
as proposed by the judge. 

There is still a point of law to be disposed of, which was raised 
' fcefore us by Mr. Allan as to the right of plaintiff to maintain 
this action on the face of certain acts and proceedings of the 
government officers, which Mr* • Allan argued, were sufficient to 
prevent the government itself from interfering with the lands 
: and boundaries as proposed by Mr. Kerr, and were, therefore, equal- 
<ly effective in estopping the plaintiff as the government lessee 
'from doing so. • . 

-'"' It is alleged that as the government granted to Mr. Kerr a 
; pottah of lot 56 in 1840, and the government* officers have, upon 
: fhe different occasions adverted to above, defined the northern 
Boundary of the grant through#the medium of its own officers, and 
"ias, moreover, through the proceedings of its revenue officers, upheld 
^ £nd confirmed the boundary line claimed by Mr. Kerr in opposi- 
tion to the plaintiff, and as late as 1854 has recorded the dowl of 
thaj year as entitling Mr. Kerr to the entire quantity 6f lands 
* *£tttered therein ; the government could not, after a series of acts con- 
firmatory of Mr. Kerr's rights and possession; turn rounH and 
; <3aimto oust him from any of the advantages th^s secured to 
'-"him, neither can the plaintiff, its lessee, and one deriving title fiom 
'^^overnment itself raise any question, which t^e government could 
*ot *and«in fact that the acts of the government officers in favour 
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of Mr. Kerr, are one and aM, binding upon the plaintiff as govern- 
ment lessee, and stop him from prosecuting this claim in the courts 
of law. But it appears to us that there are no facts upon which 
to base this theory of law. The government granted a pottah tb 
Mr. Kerr iji 1840, and another to the plaintiff in 1844. Now it 
must be evident that at the latter date, the government divested 
itself of all rights as lessor in favour of the plaintiff, and therefore 
any acts done by the government officers, which may be inferred 
to have had an injurious effect upon the plaintiff's rights could 
not be in an^ respect binding upon the plaintiffs. The surveys, 
therefore, conducted by orders of the government officers "subse- 
quent to 1844, and the proceedings of the Board and subordinate 
Revenue officers, .however opposed to a recognition of plaintiff's 
rights, cannot operate so aS to prevent his prosecuting those rights 
in any shape he may have deemed necessary, and it only remains 
to consider the nature of the government proceedings before 1844, 
which are confinetf to the survey of Mr. Turner in the dispute 
beetween the co-sharers when the dispated boundary was run in 
1340.* Now at that time lot No. 60 was the property, not of go- 
vernment, but of Mr. Douglas, whose rights were resumed in 1844. 
It has been argued by Mr. Allan, that the subsequent acts of 
the government, in strictly upholding that boundary line is evidence, 
of its intention to waive or ignore any other rights, and there- 
fore the government voluntarily made over to Mr. Kerr all tie 
lands within his contested boundary. But we cannot infer any 
such intention upon such inconclusive data. There could at that 
time have been ahy intention on % the part of the government to 
encroach upon Mr. Douglas' grant, now represented as lot No. 60, 
in this case. The grant was then the property of Mr. Douglas, 
and not within the grasp of the government, and if the g&- 
vefnment had intended to enlarge the boundary of Mr. Kerr at 
the expense of the neighbouring grant, some alteration in tie 
existing boundary liffe between the lots would undoubtedly hatfe 
been made and recorded, and the pottah granted to plaintiff after re- 

I not have contained precise- 
in the time of Mr. Douglitf 
hat the demarcation of the 
spute between the co-shams 
jntion, binding upon the g<£ 
d from that survey. Goverrf- 
to grant the lot No. 60 in ak 
is so granted to the plaintift 
to warrant our interference 
boundary line in dispute, 
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-- On the appeal of the plaintiff regarding that part of the judge's 
^decision which retains Mr. Kerr in possession of the lands sued 
ifor, on a hereditary and transferable title at a rate of 4 annas per 
{beegah in excess of the government revenue, we have only to 
observe, that as this part of the judgment appears arbitrary 
and unjust, we cannot uphold it. Mr. Kerr can hate no rights 
-whatever conceded to him within the limits of the plaintiff's pot- 
ftah; but he must be left to make any arrangement he can with 
ithe grantee. The plaintiff is entitled to have the lot free of any 
cStpch incumbrance as the judge has imposed upon. • 
-: The claim of wassilafc has been abandoned in this appeal, the 
3&ifftif& are entitled to their costs in both appeals. 



Suitdismis 



The 28th Febeuary 1861. 
■--- H. T. Baikes, G. Loch, and H. V. Batlby, Ebqs., Judges. 

CastfNo. 418 of 1858. * 
Regular of peal from the decision of Mr. Jr. 8. Seton-Karr, Jadge^of 
Jessore, dated Utk May 1858. 

,:- Bajah Frosonnonath Boy Ba^adoor, (Plaintiff,) Appellant, 

. versus 
J4ajah Pertap Chunder Sing and others, (Defendants,) Respondents. 

% TtMoo Sreenath Doss and Mr. W. Ritchie, for appellant. 

c Mr. R. T. Allan and Baboo Rqmapersaud Roy, for respondents. 

t}: Suit lai^at Co.'s Rs. 82,094-10-9, 

The plaintiff sues to recover possession of certain lands aflper- J^^ ^ 6¥i . 
iaining to his village of Ujgram and. Bhabothia, from which, he dence in sup-* 
alleges, he has been ejected by the orders of the njagistrate ^'SjL^ J£ e 
31st Judy 1840, confirmed by the session judge on the 7th j« to the 8 aiie™ 
September of the same year, and by further orders of the same «* boundary 
Mthorities of 5th and 29th July 1841. * * 'SJiS? * 

.The defendants claim the lands as appertaining to their village credit. 
t@£ Satokhalla, and the judge has dismissed the suit for want of proof. 
=. : The plaintiff avers that the southern boundary of his village | 

^f Ujgram is a straight embankment "tana ^yl", which j ^ 8 the 
imp ends of a bend in a khal known by the name #f Gung 
Jfullya. This khal jvas in existence in 1802, (though then partly 
juried up) for it is shewn in the map of an ameen, who wfcs de- , 

jpated that year to determine the boundary 'between the two 
tillages in a suit brought in the register's court by the roots \ 

if Satokhalk against those of Ujgram ; and then the bounqpry 
between* the two villages was declared ancffixed to be the "tana ^ 
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ayl*' to the north of Gong ]Jullya khal. The ameen's map, besides 
tracing the coarse of the Gong Nullya, recorded the names of 
the ryots of either village, who occupied lands in the vicinity of this 
khal, and thus the names of Debeepershad, Rampershad, Mohesh 
Lahoree, are found to be in possession of the lands immediately to 
the south of the khal. 

The original ayl and khal are now no longer traceable, but plain* 
tiff points to certain low lands, which he avers to have once 
been the khal, «nd urges, that if his evidence be sufficient to 
establish this point, there can be no difficulty in determining the 
position of the " tana ayl, " which is at the distance of one rtusy 
to the north of th& Ghing Nullya khal. In support of his asser- 
tion he refers to the decision of the magistrate in a case under 
Act IV. of 1840, Wring date 31st July 1840, and affirmed by 
the session judge on 7th September following. In this case the 
thanna jemadar had been deputed to make a map of the lands 
in dispute. This map shews a khal running east and west, and to 
the north of it some high uneven land called " Dadurea." This khal, 
it is alleged by plaintiff, is not the Guns Nullya, but Kutai Khal, dug 
very recently by the zemindar of Nuldee, and that the real Gung 
Nullya lay further to the south. The magistrate held, that the 
Gung Nullya was ten russees south from the Dadurea land, and the 
" tana ayl," to the north of it was* the boundary between the villages. 
The judge, in affirming this award, directed plaintifls to be put in 
possession of the land up to the " tana ayl," which was one russy' to 
the north of the jaree, or flowing Gung Nullya. The use of the 
word "jaree," has,»it is alleged by ^plaintiff, caused all the present 
confusion, for the real Gung Nullya was driql up at that time, and 
was ftnly traceable by the land being very low, so that when the daro- 
gah went to the spot to give possession, he reported on 15th April 1841 , 
that he coulg not find any other flowing khal than what the plain- 
tiff called the Kutai khal ; that he did not think this tp be the 
Gunff Nullya, for he <*>uld trace no " tana ayl" to the north of it, 
while the distance from what plaintiff called the Dadurea to cer- 
tain low ground, which plaintiff pointed out as the site of Gung 
Nullya, was about eight or ten russees, as laid down in the award 
under Act IV. 1840, and that to the south of this, certain lands 
were pointed out by the descendants of Debeepershad and Bam- 
pershad,* as the lands ocenpied by their ancestors. He concluded, 
therefore, that the low lands ware the original pung NuUya, to £he 
north 6f which an ayl might here and there be traced. The magis- 
trate, for reasons assigned in his paoceeding of 5th July 1841, held 
the <khal shewn in the jemadar's and darogph's maps to be the 
real Gung Nullya, though called by the plaintiff, the Kutai khal, 
and he ordered a fresh* embankment to be raised east and.wesf at 
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a distance of one russy to the north o/the said khal to mark the 
boundary between the two villages, and reported his proceedings to 
the judge, who confirmed them on 29th idem, and it is to reverse 
this order, and to set aside thfe boundary that plaintiff, after the 
expiry of nearly twelve years from attaining majority, has now come 
into court. 

The only evidence, therefore, in support of his claim, besides a 
number of witnesses of the usual kind and credibility that plaintiff 
can produce, is the map of the darogah prepared in April 1841, 
Nand he asks the court 09 the strength of that map, unsupported 
Jby-any credible evidence, to eject the defendant fjpm'possession which 
he has certainly held undisturbed for a period of sixteen years before 
th6 present Buit was instituted. Whenever a afele claim is advanc- 
ed, and the present is nearly as stale a one as could be made, the 
xxnirt invariably make it a rule to require very strong proof from 
the party seeking the assistance of the court «to oust another, and 
in this case, there is absolutely none of any credibility. We, there- * 
fore, dismiss the appeal with* costs. • # 

The 28th February 1861. 
H. T. Eaikes, G. Loch and JL V. Baylet, Esqs., Judges. 
'!' Case No. 448 of 1858. 

r Regular appeal from the decision of Moonshee Nazirooddeen Khan, 
Bahadoor, Principal Sudder Ameen o/Behar, dated the 30^ June 
1858. • * . 

1 Brejololl Oopadya, (Plaintiff,) Appellant, 

versus • 

Maharanee Indurjeet Kowar and others, (Defendants,) Respondents. mm 
Baboo* Ramapersaud Roy, Kishenkithore Ghose, and Unnodapershaud 

Banerjee, for appellant. 
, Mocnishee Ameer Allee, Baboo SumbAoonath £undit, and Mr. R. T. 

Allan, for respondents. # • 

^ Suit laid at Company's Bupees 27,000. 

: ', This suit was instituted to cancel a sale of property in execution where a deb 

\>fa,decree of court. 2rfJS! din ? a 

The property is situated in Behar and consists of a zur-i-pesh- dSe^andth 

gee lease granted to Brejololl and another of 8 annas 6f certain debt secure 

villages as security^or the interest of a sum of money amounting J**^? 88 ! 

to 1,57,000 rtfpees, which Brejololl and Bechurf\oll had advanced to certain village, 

« ■ . * < 1 •■n * bold that fch 

t thepropmetor of the villages. * • # purchase^ 

The Benares court, having passed a money decree against would be ei 
BiejokOl, the creditor sued out execution .of the judgment.and *J*^ d J^ 
procured an order for the attachment and sale of BrejololTs rights as the credits 
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had held in the and interests in the debt above mentioned* This order was 
zur-i.pesh gee transmitted by the Benares court to the principal sadder ameen 
**Te l d Also, °f Behar for execution, who advertised for sale the rights and interests 
that the aaie of Brejololl in the money advanced by him and Bechunloll, and 
det^n? »£ ft k° **K? inj^rests accruing to the former in the zur«i~peshgee lease, 
curity wm not by which the interest of the debt was secured, and the Behar 
^^ ^Jj°T court sold the same, treating the sale as one of personalty, and 
•b a tattle of requiring immediate payment of the purchase money from the 
^ a n nd in ^^ piirehaser. 

template* by The objections taken against the validity of the sale are, first, 
rv*on846 and ?**' ***e 0T ^ eT f transmitted, only required the sale ©f Brejololl's 
subject to' the interests in the principal debt, and madeno mention of the zur-i- 
^<* "£*& *** pcshgee lease, wnieh was added by the Behar court* 2nd, that as 
Unded proper- the sale included the lease, it was a sale of an interest in land and 
t> not personalty, and the forms, which govern a sale of lands, should 

therefore have been followed, and fifteen* days' grace should have 
\ been allowed for the payment of the full purchase money, whereas 
the amount bid was immediately demanded, and this resulted in 
th% default of the first purchaser, who was not prepared to pay up 
the amount bill by him, and the instant re-sale of the lot, which, 
in consequence of the immediate demand of the money, only realiz- 
ed the small amount of 27,000*rupees ; and 3rd, that the amount 
of the decree was overstated in the advertisement of sale to the 
extent of 55 rupees, which amount had been realized and remitted 
to the Benares court, previous to the issue of the advertisement, 
and such informality has been held by this court in recent de- 
cisions to vitiate safes in execution of decrees. 
The lower court has dismissed the suit, holding that the sale was 
^ properly held as for personalty ; the sale of zur-i-peshgee leases in 
execution of decrees having been so held invariably in the Behar 
district, and that the excess of 55 rupees was not in itself such a 
material defect as could invalidate the sale* * 

There are no disputed facts in this case. 

The question is, whether, as argued for the appellant, the sale 

should have been in the form prescribed for sales of real property, 

or was rightly treated by the civil court as a sale of personalty, 

and whether the defect, pleaded, is sufficient to invalidate the sale. 

The sa£e took place* on the 20th of December 1851, and we 

are shown the advertisement of sale wherein the rights and interests 

of thejdebtor, both in the debt due to him and mthe villagei 

. covered by the ztuvi-peshgee lease, are advertised for sale. It* is 

I agreed by the appellant's pleader, thftt as the r ghts and . interests 

of tne debtor in the villages leased to him werb a part of the sale, 

tho& interests were am interest in land, and as Section 3, Act I V^pf 

1846, enacts that " in the territories subject to the presidency of 
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Fort William in Bengal, Except the north-west provinces, attach- 
ments and sales of land, or of any interest in land, in satisfaction 
of the decrees or other process of the courts of civil judicature shall 
fee made by such courts, or unddr their directions, and that the rules, 
now in force for the attachment of sale of such real property as 
the court of civil judicature are now authorized to sell in satis- 
faction of decrees without application to the revenue authorities, 
shall apply to attachments and sales made under authority of 
this Act/' That conformably to the provisions of the law as above 
given, as a zur-i-peshgee Ipase has been held by our courts to be equi- 
valent to a mortgage of the lands leased, and amartgage'constitutes 
a recognized interest in tie lands covered by it, so a zur-i-pesh- 
gee lease must be oonsidered to do the same, *and consequently 
is such an " interest in land" as the Act contemplates, and can only 
be sold in conformity with the rules applicable to the sale of real 
property by the courts of <Xvil judicature. Thafc the rules regarding 
the sales of real property differ from those which govern the sales 
of personal property, in the essential point of allowing a period $f 
fifteen days between the day of sale and date of full payment, and 
as the price obtained in the present instance was small in relation 
to the value of the property disposed of, the defect in procedure 
has acted to the detriment of the appellant, and justifies his claim 
to have the sale set aside. Now ; with reference to the above 
argument it appears to us, that as the thing intended to be sold was 
the debt due by the lessor of the villages to Brejololl, the purchaser 
of that debt at the sale, was entitled to get any collateral security, 
which Brejololl himself held, that is to say, that Brejololl had no 
right to hold a lien on the property when he ceased to be the 
creditor of the lessor, but that the lease,' as part of the debt 
transaction, must continue to be the available security of the person 
to- whom # the debt was due. Whether the lease, therefore, be ad- 
vertised in the sale advertisement, or the advertisement be confijied 
to a description of the debt as due to the judgment debtor, the 
purchaser must, as a general jule, be entitled to the lien, which 
the judgment debtor of the decree had held. In the present 
instance, "Brejololl, the judgment debtor of the decree, had been 
put in possession of the villages as lessee i» satisfaction of the 
security he was entitled to hold, and as it was the intentidh of the 
court to sell the intejests thus acquired by Brejololl, and to trans- 
fer to the purchaser the exact interests held by him, it is" only 
fair to presume that the couat intended to guarantee to the 
purchaser, not only the rights of Brejololl, quoad the debt due *to 
him, but also the, possession of the villages as lessee, as held by 
Brejbloll at the time of sale. With this object only could the 
names 01 the villages and the exact interest held therein Uy 
Brejololl, be declared, as they were declared in the notice of sale. 
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Under the'po circumstances, we think there can be no doubt 
that Brejololl did, at the time of sale, hold an interest in these villages, 
equivalent to that of a mortgagee, and that this interest amounted 
to all the proprietary right held by* the lessor, subject only to the 
right of redemption reserved to that party. Such an interest as 
this, cannot, in our opinion, fail to be of the nature contemplated 
by Act IV. of ] 846, Section III ; and the sale should, therefore, have 
been conducted in accordance with the rules applicable to the sales 
of real property. 

It is not # denied that in the instance j)f this sale, those rules 
were not followed^ and as there are precedents of this court wherein 
a departure from those rules in sales of this nature has been held to be 
fatal to the validity of the sale, we must follow them on the present 
occasion, and set aside this sale. As the sale is cancelled on tbe 
ground above given, it is unnecessary to enter upon the considera- 
tion as to the grounds pleaded in appeal.* 

The appeal is, therefore, decreed with costs of both courts in favor 
o£ the appellant., 



The 28th February 1861. 

II. T. IUikes, II. V. Bayley and C. Steer, Esqs., Judges. 

Case No. 464 of 1858. 
Regular appeal froni the decision ofiMr. G. P. Leycester, Judge of 
Midnapore, dated they 1th June 1858. 
^ ChoWdhree Lukheenarain Dass Mahapatur, ^one of the Defendants,) 
" ♦ Appellant , 

. # verms * 

Mussamut Sabitra Debea and others, (Plaintiffs,) and others, 
^Defendants,) Respondents. 

Mr. R. *T. Allan and Baboo Ramapersavd Roy, for appellant. 
Baboos Kishenhishore Gkose and Sumbioonath Pundit y for respondent. 

Suit laid at Company's Rupees 9,129-8-3-2. , 

lUtML S The decision of the judge of Midnapore, against which the appeal 
ieration had now mafe, is brought Defore us, has been passed in consequence of the 
mdtLVusurt judgment of this Court of the 30th March 1857, page 482, remand- 

>us interest and ing th# case. , • 

!een U chareed^ ^he suit was foe possession of land, with mesne profits, and in- 
hat this p i e a* terest from date of foreclosure to dafe of possession, and was laid at 

eaiwas,accor- Ih the judgment <*f this Court before cited, the pleading^ are 
d^n d iS *t iT" &* ven at ,en ^h> so that it is necessary to state in this place, 
udgmea* of onfy the prominent points of contention, now before us. 
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The plaintiffs allegation was, that defendant had mortgaged JjjjJjjJT C0UI 
certain talooks to Ranee Kishenpreea, and that in order to pay off 
her debt, defendant borrowed 11,700 rupees from him, executing a 
conditional mortgage in plaintiff's favor of several shares of his 
estate, and that the defendant retained 685 rupees of the above 
11,700 rupees in his hands, paying the rest ll,0l£ rupees into 
court, to satisfy the Ranee's claim, and that as defendant did not 
redeem his mortgage after due notice, plaintiff brought this suit. 
Defendant did not deny the mortgage, but denied the receipt of 
full consideration, viz., he stated that instead of 1*1,700 rupees, he 
only received 9,690 rupees, the difference of 1,325 rupees (being on 
account of illegal interest^*, e., of 18 per cent, fuid charges,) having 
been provided by defendant himself by the salejof one of his estates, 
(IVf adubpore) and the payment of the 'above sale proceeds to plain- 
tiffs, who deposited them in court, in addition to 9,690 rupees ad- 
mitted by defendant to ljave been paid on his account by plaintifty 
thus making a total of 11,015 rupees necessary to pay off Kishen- ~ 
preea's mortgage. Objection was also taken to aue notice of foreclo- 
sure not having been issued. This Court ruled on the 30th March 
1 857, that notice of foreclosure had been duly served, but that the 
further evidence regarding usurious interest and non-payment of the 
consideration money, which had* been indicated by the pleadings 
should be taken up and considered, and this Court remanded the case 
for that purpose. 

Further evidence has now been taken, and the judge has held 
upon it, {hat defendant's plea, that usurious interest was taken or full 
consideration not paid, has not been proved, andVhe has, accordingly, 
decreed plaintiff's claim. * 

Defendant appeals against this order, and the appeal is grounded •— 
on the character of the evidence, and the probabilities arising from 
the facts proved on the record. J 

Judgment. 
The witnesses, whose evidence this Court, i>y its order of remand 
of the 30th March, specifically required to be taken were, Ramnath 
Bose, Rugoonath Paharee, Nuttdcoomar Paharee, Luckeenarain and 
one or two others. Rugoonath and Nundcoomar Paharee have died, 
Ramnath, the treasurer of the zillah civil court, has been examin- 
ed, as have also Mudoosoodun Podar of that Court, and Luckeenarain 
and Soondernarain Patee, alleged purchasers by private sale of the 
estate of Madubporc* which defendant avers, he sold and transferred 
the proceeds, viz., 1,325 rupees to plaintiff, to m&ke up the sum ne- 
cessary to pay off Ranee Kishertpreea's mortgage, • 

The treasurer, Ramnath Bose deposes, that 11,015 rupees frere 
deposited in court by defendant, on account of Ranee Kishenprtea's 
mortgage, that the payipen^ was made by Nundcoomar Paharee, 
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Luckeenarain and Soondernarttin being present ; that it was made 
by two petitions ; and/hat by defendant's order, one receipt for the 
11,015 was given to Nundcoomar. The Podar deposes to the same 
effect, but states, that one bag of 500 # rupees and another of 6U0, 
were delivered^ in by Soondernarain and Luckeenarain Patee. Maduba- 
nund Bose, a servant of defendant, and Kali>unker, who had boi row- 
ed money from him, speak the former to heating, that 2^ per cent 
had been at first demanded by plaintiff for her loan to defendant, and 
that this was reduced to 1 £-. The latter deposes to the same effect, and 
that 2 J- per cent w*as the interest required by Tarapershad in a loan to- 
witness. Booloosulputee, formerly defendants cook, deposes that the 
consideration paid, wis 9,690, and not 11,700, and that the pur- 
chase money of Madubpore 1,325 rupees' was paid by Luckeena- 
rain and Soondernarain, the purchasers of Madubpore, as part of 
that put into court to clear Kishenpreea's mortgage. Luckeenarain 
an# Soondernarain Patee, the purchaser^ of Madubpore, depose, 
that the defendants paid into court the purchase money received 
from them as .part ofthat paid on account of Kishenpreea's mort- 
gage. Luckeenarain is son-in law of Kashinath, own brother of Tara- 
pershad : plaintiff, Soorutnarain deposes, that defendant and Soonder- 
narain Patee paid into court the purchase money of Madubpore, as 
part of the sum required to pay $ff Kishenpreea's mortgage. This 
witness is a mohurerof Soondernarain, -looking to the position of 
the witnesses, (except the treasurer and podar) and their connec- 
tion, more or less with the defendant, and the purchasers of Madub- 
pore. we do not consider their testimony reliable, unless it be corro- 
borated by independent evidence. *Now, the treasurer and podar 
may be considered independent witnesses, and the fact of the two 
petitions having been given in en account of the one deposit, one 
of those petitions specifically referring to the amount of purchase 
mondy of Madubpore, may be viewed as au independent circum- 
stance' to be weighed in coming to a decision in this case. The testi- 
mony«of the treasurer %nd podar admits the presence of the pur- 
chasers oT Madubpore at the payment, and the podar adds that 
these last brought some 1,100 rupees m two bags ; but it is equally 
clear from their evidence that the deposit was made and entered on 
account of one payment by defendant, Luckeenarain Chowdhree; 
that one receipt was riven for it ; that that one receipt was made 
over by defendant's directions to Nundcoomar Paharee, and that 
except ^he petition ^ referred to, no reliable proof is forthcoming 
to indicate that the J,325 rupees referred to therein, were provided 
by defendants, *ut of the sale proceed^of Madubpore then in his hands. 
The # presentation of that petition of itself does not afford the requi- 
site £roof that such was the case, although an inference to that effect 
may not unreasonably arise from the fact, unless it be shewn that 
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the presentation of that petition was quite reconcileable with de- 
fendant, not providing a part of the money from the sale proceeds of 
Madubpore, as he alleges he did. Now the facts on the record shew, 
that Madubpore was one of the estates, originally mortgaged by 
defendant to Kishenpreea. If tfie defendant, therefore, after his sale 
of Madubpore to Luckeenarain and Soondernarain Patee did not pay 
off Ranee Kishenpreea's mortgage, the purchase of these parties would 
be in jeopardy, it would then be by no means unnatural, that as Nund- 
eoomar on the part of the lenders was present to see that defendant 
paid the 11,015 rupees still due on Ranee Kishenpreea's mortgages, 
so the purchasers of Madubpore should be, in like maimer, interested 
(so far as concerned that property) in also being present, and seeing 
that Ranee Kishenpreea's mortgage was discharged. It does not follow, 
however, that because the purchasers were present, or that a petition 
referring to their purchase was put in ; that this, standing alone as it 
does, and not "supported by reliable independant evidence, is protf 
of defendant's plea, that the payment of 1,325 rupees of the sum W 
1 1,015 then paid, was provided by him and not by the loan of 11,700 
rupees taken from the plaintiffs. And, as above remarked, there is no 
other reliable proof of the allegation. On a consideration then J of 
the evidence and probabilities of this case, we see no reason to inter- 
fere with the decision of the judge, and dismiss the appeal, with 
costs. 



j -» 
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Thb 7tk March 1861. 

C. B. Trevor, O. Loch, and C! Stker, Esqp., Judges 

Case No. # 85a of 1858. 

Regular appeal from ihedecmon'tf Mr. W. A Sekm-Karr, Officiality 

Judge of Jtssore, dated the 9th April 1868. # 

Shamasoonderee- Debbea and others, (Plaintiffs;) Appellant** 

versus 
AUadhmonee Dassee and others, (Defendants,) Respondent*. 
Baboo* Sreenath Doss and Ramapereaud Roy, for appellants. 
Baboo* Sumbkoonalh Pundit, tkcarkanaih Milter and BAoobunmo- 
hun Roy, for respondents. • 

Suit law* at Co.'s Rl 1 0,000. • 

The plaintiff sues to set aside a decision under Act IV. of 14*0, Held in op- 
passed by the Sessions Judge of Jessorei on the 81st August 1855, JgJJ* ^ ^ 
and to obtain n^session«of the villages Nijkusba Burrea ana lower court, 
Sonatunpore, in Wruf Kusba Burred, Pfermassmud Shae. danVa^^ 611 - 

The plaint sets forth thrft Bishtochunder Deh*Rov, the husband don wM^upon 
of Shamasoonderee Debbea, the plaintiff being nidebted to Fhckeef- 5J arli ^ MI 2[. 
ehand Talee, and in difficulties in other quarters abo> borrowed from outlet and 
the said Fuckeerchand Talee tjie sum of 1©>,000 Rs., in, order to pay t ^^ th ! e sti ", 
off these pressing demands. • J> f mor teZgZ 

Fuckeerchand Talee demanded, as a condition of the loan, the ^S* 11 *!"^* 
mortgage of thetwo villages Nijbwba Burrea $nd Sonatunpore, as Snt had m> 
security for the above sum to be advanced by him r but Bishtochun- "8 ht to hold 
der did not agree to this, and it was eventually deoided to make the tk^^roourt 
arrangement following* Bishtochunder was to execute an absolute reversed in coa- 
sale of the two villages*to Fbekeerchand, and the latter was at^the 8e< i uenoe - 
same time to execute an agreement to the effect, that he would, in ~*~" 
consideration of the sums he should derive from the villages which 
wjere to be made over to hun for 12 years^give up possession of tne 
same at the expiration of 1261. Accordingly, fuckeerchand advan- 
ced the sum of 10,000 Rs., and two deeds, as agreed upon, w^re 
drawn up andregfetered; they were simultaneously executed, and they 
were registered together ; the # witnesses to both being one and 
the game parties* One deed waa^n e$t and out sale ; the other 
was in the nature of a mortgage with possession. The latter deed 
contained particulars both as to how the 10,000 Bs. take-in loan 
bad been applied, and as to how the loan was to be repaid. Of the 
sum received in loan •5,660 Bs. (exclusive of annas and pies) was 
paid to Fuckeerchand himself, inpayment of an existing debt ; 1,85$ 
Bs. were to be paid to one Chuaoeepershad, to whom Bishtochunder 
owed this sum; and 2,487 Bs. were paid to Bishtochunder in cash. 
Oufaof the assets assumed as the gross rental ofHhe villages, 184 Us. 
was to bfe allowed to Fuckeerchand as expenses of collection, 35 Rs. 
was the revenue to be paid to the collector, and 514 Bs. was to fee 
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paid yearly to Bishtochunder as an allowance for his support. The stir* 
plus, after these payments, would come to 1,300 Rs., which, it was 
calculated, would repay the loan during the period that the villages 
were to be held by Fuckeerchand. At the expiration of this perio'd, 
viz., at the'end of 1261, the villages were accordingly given back to 
the plaintiff, but the defendant, the wife of Fuckeerchand, almost im- 
mediately after dispossessed her, and a case under Act IV. of 1840 
having also terminated unsuccessfully for the plaintiff, die was alto- 
gether dispossessed, and sbenctar sues to have this award set aside, 
and to be put in possession of her property in accordance with the 
terms of the agreement made between the parties to the suit. 

The defendant in answer fleads, that lib made an out and out pur- 
chase of the two villages, and he utterly denies that he ever^ agreed 
to, Or executed any agreement which altered the nature of this trans- 
action from one of absolute sale, to a transfer for a term of years. 

Tfie judge in the lower court disbelieved the Ay of the agree- 
ment, regarding it* as false and fabricated, and dismissed the suit 
lnjth cests. * 

The appeal pleadings did raise Other questions, but the parties 
agree to waive all these, and to allow the appeal Jo be tried upon 
the single fact, whether {he agreement said to have bden made at 
the time of the sale, was or was jiot drawn up, executed and 
registered at one and the same time with the sale. This, therefore, 
becomes the sole issue in this appeal, for upon it depends the na- 
ture of the arrangement under which possession was given to Fuc- 
keerchand. If the agreement wfcs not executed, Fuckeerchand 
holds under an absolute sale ; if, on the contrary, the agreement was 
executed, Fuckeerchand has no right to hold over after the expira- 
tion of 1261. 

Kowitis # tobe remarked, that there can be no doubt that the 
agreement was actually registered at the same time that tb^ deed of 
sale # was registered, &r the attestation of the register on the same 
date om both documents satisfactorily settles all question on this 
point. This being so, how then is this important fact explained by 
the defendant. His averment is, that the registration was part of one 
and the same scheme of fraud, which Bishtochunder and his tools 
planned and perfected from the very beginning. The defendant's 
statement on this head is, that he gave to one Issurchunder Buxsee 
a blank stamp paper of 8 As. value, directing ^im to draw up on it a 
powe/of attorney ^as from the defendant, to enable him to act for 
him in the iqatter of the registration of the deed of sale, but that 
this parson, acting in concert with Bishtochunder, employed the 
b%ik: stamp paper to draw up a petition in the defendant's name, 
making it appear thai he was present in person during the regidbra* 
lion ; some person personated the defendant, and three witnesses said 
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t® be the persons who witnessed the deed of sale, were produced to 
identify on oath this imposter, and in this iniquitous manner the- 
forged agreement wa6 roistered. 

But there are not wanting some facts and inferences which go to 
show that this account of the defendant viewed by itself is any thing 
but probable. His conduct in connection with the blank paper is too 
absurd to merit any thing but a passing remark. In a business of 
this nature, it is not at all likely, that the defendant, a money lender, 
would trust his affairs in this loose manner to the agent of the party 
against whose possible dishonesty it was his interest to guard him- 
self. It is not likely indeed, that he would have trusted any body at 
all, and the defendant is evidently well ^are that the natural infer- 
ence which would be drawn from his conduct in'tnis respect, would 
be most unfavourable to him ; for he has made an attempt to show 
that in parting with his deed of sale and entrusting it to another to 
get it registered fo* him, he had effectually guarded himself against 
any possible loss. His statement is, that after he paid # the 10,000 
Us. to Bishtochunder, the sum was given* back to him "to hold in 
deposit till the deed of sale came back registered. But this statement 
is not only not prpved, but it is disproved by the witnesses who have 
been produced by the defendant himself. These persons say, that the 
money was paid and carried a^y to Bishtochunder's house in ten 
different bags* on the very day and immediately after the deed of sale 
Was signed and executed. 

As without thepresence of the principals or their agents, the rules 
of the register's office would nefb admit a deed to be registered, by- 
whom, it may be asked* was the defendant represented before the 
register, if he did not appear in person ? It is for the defendant to 
explain this, but his attempt to show that he did appoint an agent 
by whom he was betrayed, we have rejected as manifestly false,, 
and we must, therefore, conclude, that no agent was employed at all^ 
but that the defendant himself attended the registers office in person. 

The main ground,. therefore, on which the defendant impugns* the 
agreement, is completely remoTjed, and it now has to be seen, now far 
facts and inferences, as viewed from other points than those present- 
ed in the defence, support the plea on which the plaint is based, that 
the defendant did execute the agreement, and jthat he did register it 
in person. ^ 

The deed having jjeen registered, it will suffice to prove its execu- 
tion, if it is proved to the Court's satisfaction thAt the defendant was 
a. party to the registration. * * * # 

Now the first tangible feet which presents itself is this, that both 
the stamps for the deed of sale and for the agreement, were bought 
^iftheqame day, in the same place, from the same stamp vendor; the 
paper for the deed of sale was, without question, bought for the 
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lendant, for he made use of ife The paper forthe agreement was alse 
bought for the defendant, for the endorsement of the stamp vendor 
«ays so. These facte then favour the belief that the same party 
♦who, the defendant sent for the stamp for the deed of sale, bought 
also the stamp on which the agreement is written. 

Both were, as we have already seen, registered together. The 
defendant is recorded by the register to have been present at ike 
time, and to hive been identified by witnesses who were witnesses 
also to the deed of sale, and we have shown reasons which lead us'to 
ronclude, that the defendant was, as he has been asserted to be, per* 
sonally present during the registration* 

It is true that tyle evide A as to the defendant having been idem 
tilled before the register, was not given in person in the lower courts 
whfere copies merely of their depositions were filed. Objection has 
been made againdb the acceptance of this evidence by the pleader for 
the defendant, but the objection is not valid, for the plaintiff ha* 
distinctly ^tated, that the witnesses are $ead, and the defendant has 
ty>t attempted to deny this or to prove the contrary. Moreover, the 
defendants themselves made use of copies of the depositions of the 
same depositions, thus acting as if the witnesses jrere dead. 

We have seen (hen, as far j» we can judge, that the paper on 
which, the agreement is draw* up, wqs bought for the defendant bf 
his agent, and we have satisfactory proof, that the defendant ' 
present at the registration. 

It may also be affirmed as a fact estaWfthed, that though sc 
""care seems undoubtedly to have beten observed to keep the arrange* 
ment which negatived the absolute sale fron\befcoming public, maay 
persons were, nevertheless, aware of it, and from some of these, the 
defendant must soon have learnt the fraud which had been practised 
against hin^ if there has been any fraud at all. Learning this, would 
he not have taken prompt measures to expose it, and rgnder the 
attcgnpt to defraud him abortive ? But he acts in no such manner, 
and this affords another reason for presuming that the agreement 
Was really executed* » 

This presumption is further strengthened by the conduct of the 
party who is the constituted guardian of the defendant's minor soik 
This person made a dear admission, when the lease under the agree* 
ment hdd just expired, that the villages had only been temporarily 
transferred to Puckeerchand, but that the acbranoe had not been 
fully paid. This admission was soon afterwaras withdrawn, but the 
fact that it waft macle at all, is surelysa strong proof of the agreement 
<5omitig from such a quarter. 

Then again it is in evidence, that in 1257, (7 years after the agree* 
ment was made) the plaintiff filed a petition in a butwarah casef in 
w^ich Fuckeerchand was a principal party, and in this, express men* 
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iully givBn. Of this petition, and the eventual claim which it was 
^evident the plaintiff intended at a future day to set up, the defen- 
dtot could not possibly have been ignorant ; and yet we do not see 
that the evidence thus given of this gross fraud committed upon 
irim, took him at all by surprise, or that it suggested to him the 
Necessity of instituting legal proceedings for the protection of his 
rights under his purchase. • 

The {deader for the defendant urges on behalf of hi»client, that the 
trkole of the evidence which goes to connect Fuckeerchand with 
the agreement, is of too artificial a character te be entitled to any 
taredit. That while it is *not usual that the witnesses should have 
their depositions taken, fully before the register of deeds as to the 
identity of principals appearing in person in his office, the witnesses 
in this case were examined in that unusual manner. That the 
^petition in Fuckeerchand's name said to ♦have been given to the 
register by Puckeerchand himself, shows also that an unusual desire 
existed to make evidence in support of Fuckeerchand's personal 
presence at the registry office at the time of the registration. 

But we think, t that the vakeel may be quite right, that there was 
* manifest care to* provide evidence as to Fuckeerchand's presence at 
the registry office, without his being right in the conclusion he 
draws from this circumstance. It is plain, that whatever the object 
of the parties may have been in the concealment, it was the wish of 
both at the time that #e out and out sale should be widely publish- 
«d, while the arrangement under the second deed, the agreement j- 
should be kept as qujet as possible This being the policy agreed 
upon by the parties, it is easy to understand, when no body els? but 
tiie parties concerned were to be allowed to know any thing of the 
transaction, why the plaintiff should have, been so particular tjiat 
Fuckeercjiand should give such proof of his attendance at the time 
pf the registration as would prevent him frojn afterwards denying 
the deed. Another point on which the pleader lays much stress as 
tending to show that Fuckeejchand was not concerned in the 
registration of the agreement, is the, unusual manner in which he 
was identified in the register's office. He urges, that where a princi- 
pal appears to register his own deed, who is npt known in the regis- 
ter's office, he is invariably required to produce some persoiBof respec- 
tability who is known to the department, to certify to his identity, 
but in the case of Puckeerchand there was a*departure frflm this 
cautious and customary course* inasmuch as t&e registry officers 
were satisfied with the evidence of men of low condition an 4 of 
whom they knew nothing. m 

. But this allegation is not one which carries with it any weight, 
for in ttie absence of any evidence to the contrary^ we must presume 
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that what was done by the- register in this case was rightly an<$ 
formally done. 

It was then argued by the pleader for the defendant, that the very 
terms of the agreement as compared with the evidence which' hasr 
been addneed in support of it, will show how impossible it is, that 
any belief can be given to such an absurd transaction. 

In support of this view, the pleader refers to certain' conditions 
of the agreement, viz., that Bs. 514 was to be paid in daily 
allowance to the plaintiff for her support, that the debt to Ch,undee- 
pershad was to oe paid off, and that possession of the property was 
to be given up in 1262, on all which points, he contends, there is 
either no proof at all, or the evidence such as it is, is altogether 
* worthless. 

But more remarkable than the failure of proof on these points is,. 

the pleader continues to say, the inadequacy of the return which the 

« defendant is represented in the agreement to have been satisfied 

* with. Thirteen hundred is said in that deed to be the utmost sum 

available yearly towards the payment of the loan of 10,000 Bs. If 

1,200 Rs. of this is allowed, as allowed it must be, as the interest 

. upon the loan, there remains but 100 Bs., as available year by year 

towards the extinction of the principal. Thus in 12 years, the 

defendant got in payment of principal 1,200 Bs. and as by the terms 

of the agreement, he is required to give up possession, whether paid 

off or not, at the expiration of the 12 years, this condition in the 

agreement Can only be accounted for by exposing that the defen- 

—-— dant, who is a professional money lender, voluntarily sacrificed with 

his eyes open, 8,800, without any motive or advantage ! 
v If or does it, the same pleader goes on to say, help to clear up* 

this remarkable feature in the transaction if the statement of the 
pl%intitf is ulmitted on this head, viz., that interest was to be allowed 
on her side also, for however, the accounts might show oij paper if 
made up in this way, the fact still remains that the defendant's 
original loan of 10,000 Bs. has been wiped out by a payment ex- 
tending over 12 years of only l,200JRs. 

But whatever might be tta force of these arguments, as we have, 

held upon the proofs, that the two deeds were executed together in/ 

presence, in the knowledge and full consent of both the parties to 

this suiVand as in respect to the nature of this transaction, there is 

no ambiguity that it was a temporary lease on a loan, we do not 

think; that any consideration derived from 'arguments as to the 

i absurd nature of' the transaction* should induce us to refuse to 

t regtore the parties to that status which they mutually contemplated, 

| now that the term of the lease has expired, merely upon the ground 

that it is difficult to Understand all the incidents connected with«this 

1 transaction. 
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Not able, then, to prove this agreement a fabrication, the pleader 
for the defendant in conclusion contends, that as by the admission of 
the plaintiff in the Act IV. case, the transaction was a fraudulent one 
to cheat creditors, the Court sfiould, in conformity to its own pre- 
vious rulings, refuse to give the plaintiff a decree. * 

We observe, however, that in the cases cited, a party was asking, 
as against another present in the suit, the assistance of the court to 
rid him of the effect of his own fraudulent act. But in the present 
case, whatever may have been the motive of the transaction as to 
third parties, it was as between the parties before us bond fide. 
- We accordingly decree the appeal, and reverse the judgment of 
the lower court, with costs. • 



The 7th Maech, 1861. 

C. B. Trevor, G. Loch, and C. Steer, ESqs., Judges. 

Case No. 353 of 1858. * • 

Regular appeal from the decision of Mr. W. 8. Seton-Karr, Officiating 
Judge of Jessore, dated the 9th April 1858. 

Teeluckchunder Bose, Auction Purchaser, (Plaintiff,) Appellant, 

versus 

Alladhmonee Dassea*aud others, (Defendants,) Respondents. 
Baboo* Kishenkishore Ghose and Unnodapershad Bjinerjea, for appel-— -^ 

lant. 
Baboos Sreenath Doss, Shmbhoonath Pundit, Dwarkanaih Miller, %tid 

Bhoobunmohun Roe, for respondents. 

Suit laid at Company's Rupees.10,000. # 

This is-another appeal from the decision of the judge, which we Held, that as 
have this day disposed of in the foregoing suit. - the »pp«Uant 

The appellant was a third party to the suit in the court Wow, ^ srit^thS 
and his object was to prove that the • defendant held only on a lower °° urt » he 
temporary lease. We have held, that 4hat was the true nature of a^eSa^ ° f 
the tenure, and so the purpose of the appellant has been fully gained. 
Still as he has no right of appeal, as not having beenj, party 
to the suit, we must declare his appeal informal, and dismiss it, with 
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The 13th March 1861. 
H. T. Raikes, C. B. Tmvoe, and H, V. Baylei, Esqg., Judgife 

Case No. 483 qfl858. 

Regular appeal from the decision of Mr. F. B. Kemp, Judge of, 
Backergunge, dated the Z4th March 1858. 
Kumlakanth Mozoomdar, Pauper, (Plaintiff,) Appellant, 
m versus 

Ornopoorna Debbea and others, (Defendants,) Respondents. 
Baboo* KishenHshore Ghose and Lkoarkanatk Hitter, for appellant. 
Baboo Onoohoolchunder Mookerjea, for respondents. 

Suit laid at Company's Rupees 6,657-4-6. 

*Heid, that Plaintiff, Kumlakanth Mozoomdar, pauper, sues Ornopoorna 
though' from Debbea and Bowanee Debbea, defendants, for possession with mesne 
^*r*oor? < it P r °fits of a 7 anna share in a farming lease of a resumed khas mehal* 
appeased that Chur Pudda, pergunnah Dakhin Shabazpore. 
h 'ad 1 *?^ Plaintifi>lleges,ihat the Chur Pudd> khas mehal was formed out 
contempia ted tg> Bindabunchunder Baboo by the Collector, but was brought into 
S? settlement cultivation by him, who held a sub-lease from the aforesaid Baboo ; 
of the differ- that subsequently, the Revenue Authorities concluded a farming* 
SepLntiffaS settlement with the defendants ajjd Kalidebea, whohas wnce deceased, 
defendant»,itai and that from that settlement, the Baboo appealed to the Revenue 
latMelP "that Commissioner, who called for an explanation on several points from, 
the deed upon the Collector ; that the defendants induced plaintiff, who was the real 
£ h baiedr "^ aPP^* 11 ** **> withdraw this appeal by admitting him to a 7 anna 
exeout e* byshare in the lease granted to them; that a shareekntnamah, or deed of 
T& di £3f an rfJ *l* te nanc y was executed on the 17th Bbadoon 1254, for a consi~ 
plaintiff i^iihere- deration of 266-10-6 ; that on the 17th Augun of the same year, this. 
fore dismissed, deed was registered, and he regained possession of his right, and 
oos s. obtained kubooleut from the tenant of his 7 anna share; that the 
defendants, subsequently, fraudulently persuaded the tenants through 
their servant, not to*pay him rents ; that consequently he sued 
a ryot named Takoordoss Soothar, for the rent due, and obtained a 
summary decree, but on appeal to*the civil court this order was 
reversed in consequence of the proof of the kubooleut not being- 
satisfactory ; that he, since Falgoon 1256, has been dispossessed of 
his 7 anna share through the agency of defendant; that as sub- 
sequent to the death of Kalidebea, and on the expiry of the previous 
lease, the defendants have obtained a renewal f f the same, plaintiff 
brings the present action against them for possession with mesne 
profits, from cthe date of dispossession, of 7 annas share of the 
property. 

The defendants deny the execution by them of the deed of co-par- 
cenary, and its registration by any party authorized by thera to iiet. 
TJiey moreover allege, that they never admitted plaintiff to a sharp 
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of their lease, that they consequently never dispossessed him, and 
the plaintiffs' suit should be dismissed. 

On the issue whether the jieed of coparcenary was a bond fide 
document, the judge remarks, that out of the six subscribing wit- 
nesses to it, only two persons, and they peadas, have been examined, 
and that the evidence of the writer of -the instrument, Gobindpersad 
Bose, has not been taken. 

The evidence of these two witnesses the judge entirely discredits, 
both from the fact of their being creatures of the plaintiff, and from 
the nature of the statements given by them, which enter with 
suspicious minuteness and particularity into matters which occurred 
more than 10 years previous. The deposition of Ramkanai Bose, who 
was at the time of the transaction nazirof the Bulloah collectorate # and 
is now deputy magistrate of Dakhin Shabazpore, and that of Joychun- 
der Mozoomdar, who was the serishtadar of the Bulloah collectorate, 
and is now a deputy collector in the survey department, the judge 
considers in no way to prows that the defendants executed the deed 
-now propounded. As to the petition presented by Ramkissore Mooker- 
jee on the 23rd Bhadoon 1254, a week subsequent to the date 
of the execution of the deed, who was son-in-law of one of the 
defendants and their mooktear, th^ judge remarks, that it is not 
binding on the defendants ; fo» it has not been proved that their 
petition was presented with the consent or cognizance of the 
defendants, nor has it been shown that Ramkissore Mookerjee 
was authorized to present any such petition on behalf of the defen v 
dants. The judge consequently dismisssed the plaintiffs' claim with 
costs. • ^ 

From the decision of the judge, adverse to him, the plaintiff 
has now appealed to this court. He urges, that the evidence on the 
record is composed of the depositions of trustworthy anirespectable 
witnesses,* and that it satisfactorily proves the execution of the 
deed, and the subsequent possession of the pfbperty for which he 
now sues. * 

The direct evidence to the execution of the deed consists in the state- 
ments of two peadas. Their depositions, 45 remarked by the judge, give 
an account of the transaction, which is alleged to have occurred 
ten years previous to the time at which • they depqggd with 
suspicious particularity and minuteness, and looking to the nature 
of the statements and to the absence of the writer of the d<jpd, of 
whose death there is no suggestion on the record, # we entirely agree 
with the judge, that they are Ijuite insufficient of themselves to 
prove the execution of the instrument propounded by the plaintiff, 
but it has been pressed upon us by the pleader for the plaintiff, 
that* though unsupported, the evidence may be insufficient, yet 
when it is corroborated by the fact of the registration of the instrument 
by the admission of an acknowledged mooktear of the defendant, 
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that the coparcenary existed/ when also from the evidence of 
respectable persons, such as the deputy magistrate, Ram Kanai 
Bose, and deputy collector, Joy Chitnder Mozoomdar, who was at 
the time fijlmg situations, which gave them a full knowledge of 
the transaction, it appears that to their knowledge, arrangements 
had been come to between the plaintiff and the defendants, with 
all this corroboration, the direct evidence becomes trustworthy, 
and altogether sufficient to warrant the passing of a judgment in 
plaintiff's favor. 

As to the registration of the deed we observe, that the registra- 
tion took place three months after the date of its alleged execution. 
That the party attending to register on the part of the defendants, 
was ft one Obhoy churn Bose, he has not been summoned, neither has 
any trustworthy evidence been given as regards the registration. 
We consider, therefore, that the registration after a lapse of time, a 
delay which has been left entirely unexplained, is rather adverse 
to than in favor of the genuineness and* authenticity of the instru- 
idfent propounded by the plaintiff. 

As to the admission of Ramkissore Mookerjee, we are inclined 
to put more value on it than the judge has done— in the face of the 
. repudiation by the defendants o£ any authority in that person to 
present such a petition, it would ha*e been well for the plaintiff to 
have summoned liim, but notwithstanding that this has not been 
done, as he was the admitted mooktear of the defendants, and as it 
jrss in the course of his business to file this petition, we must pre- 
sume that it was "done with authority, unless the defendants can 
shot' the contrary, which they have not attempted to do. This peti- 
tion then shows clearly, that at the time of its presentation on 
the 25th Bhadoon 1254, the defendants had made the plaintiffa 
co-sharer tft the extentfof 7 annas in the property, it says nothing 
however, of the execution of the instrument upon which the present 
suiiris based, and therefore, only indirectly supports that document. 

The*deposition of the present deputy magistrate of Dakhin Sha- 
bazpore, and the deputy collector, f oychunder Mozoomdar, amount 
at the very utmost to this,Hhat they knew that arrangements far 
the settlements of the differences between the parties before the court 
was in ijpurse, though they are not acquainted with the detail of 
them, and the latter officer adds, that in consequence of those arrange- 
ment^, the particular explanation which wasoreturned to the Com- 
missioner of Revenue in answer to questions of that officer was 
made. These statements are douBtless to a certain extent evidence 
of some arrangements having been contemplated by the parties 
before us, but nothing more. 

Although we are of opinion from the whole evidence Jbefore us, 
that arrangements had been contemplated, and in course of comple* 
tion between the plaintiff and the defendant, by which the differences 
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then in existence between them were to be put an end to, but we at 
the same time entirely disbelieve that the particular document on 
which this suit is based, was ever executed by the defendants, and 
that by that execution, the arangements were completed, it maybe, 
that had the plaintiff brought his suit in a different form, he might 
have obtained that which he has now sued for, but we cannot allow 
the plaintiff to supplement the acts of defendants by deeds which they 
have never executed, or to perform for them, acts which perhaps they 
are legally as well as morally bound to perform. * 
. Under this view of the^case, we dismiss the appeal, with costs. 



The 16th March 1861. * 
H. T. Raikes, C. B. Trevor, and H. V. Batley, Esqs., Judges. 

Case No. 485 of 1858. 

Regular appeal from the decision of Mr. W. S. Seion-Karr } Acting m ~ 
Judge of Jessore, pasted on the \%th Jifae 185&* 

Raja Prosunnonath Roy Bahadoor, (Plaintiff,) Appellant, * 

verms ^ 

. Rasmonee Dossee and others, (Defendants,) Respondents, 

"Baboo Sreenatk Dass and Mr. W. Ritchie, for appellant. 

Bahpos Bungshee Buddun Mitter, Kishenkishore Ghose, Ramapersaud • 

Roy, Hurkally Ghose, Jugdanund Mooierjea, Mohesh Chunder 
Chowdhry, Obhoychum Bose, Poorunc/iunder Rae, Aushootosk 
Dhur, and Ramanath Bose, fo* respondents. * 

Suit Jaid at Co.'s lb. 81,900. ^ 

The judgment of the judge gives in very full detail the history T?e judg%. 
of this case, and contains an analysis of all the evidence tendered J^e r c f ourt 
by each party, together with the judge's comments thereon, and affirmed on the 
the conclusions he arrived at after an apparently very full consider- £??*!• Ru i® s 
ation of the proof, the judgment of the judg$ is, therefore, given the calculation 
in extenso. of cosis t0 be 

" This is a suit for the recovery of certain lands valued at fondants mad© 
rupees 81,900. The issues in bar were< disposed of in favor of the p&rti<« to the 
^plaintiff on the 7th January last. The intermediate time has hold separate 
been occupied with the filing of the written evidence, and«jpith the andindepen- 
-procuring of the attendance of the numerous witnesses on both in n the n ia r ncU 
sides. The issues of fact disposed of in the present decision .are as sued for, such 
follows — ♦ v 61 ? ™ to get 

I011OWS. ,,.,-•,, costsinpropor- 

1. Whether the land m dispute belongs to the villages of Ghagha tion to the m- 
and Dhomitollah, Turuf Maoul, Pergunnah Nuldee, being Ihe S^Si^t 
mouroosee right of the plaintiff, or to the Pengunnah MokimpSre, as given below, 
,the # zemindaree of the defendant, Rasmonee; and whether it is fpSai^th© 
separated by the khal known as Foloibund P * 
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2. Whether the plaintiff and his predecessor had been in pes* 
session of the land in dispute until the day of dispossession ? 

" Other issues were filed by certain talookdars and lakhirajdara, 
which, if necessary, can be eventually considered. The claim of the 
plaintiff was, that he had been dispossessed from a part of the lamd 
during his minority, when his property, being under the Court of 
Wards, was leased out to Baneekant Roy, that a further dispossession 
took place or was discovered to have taken place, at a time when, after 
the attainment of his majority; he had leased out his property to 
Messrs. Dunlop and French, and that a final dispossession was affeeted 
on certain dates in\he year 1261, which are accurately given. When 
the property was once more in his owfo management, complaints 
we^e in that year made in the criminal court, but nothing was af- 
fected, and part of the dispossession having occurred during minority, 
and not being affected by time, the plaintjff now sues for re-poeses- 
sion of the whole land, being no less than 68 khadas and 5 pakees, or 
something iike 1,660 beeghas. * * 

• " The defendant denies the fact of dispossession, asserts right and 
title, and ia supported by several small talookdars and rent-free 
holders, wl claim part of the land. 

" The case is one for a careful examination of the documents 
intended to throw light on the point of the title raised on th«: 
first issue. 

" The written evidence, which is very voluminous, is reviewed ut 
Retail and in due succession, as follows : — It should be observed* 
that the plaintiff says, that there ire eighteen dangahs in dispute, 
or lightly elevated lands, lying higher thaa the remainder of the 
plain, which is marshy, and that all these dangahs are mentioned 
in the course of his documentary evidence. The defendant says, that, 
th£y are tvwnty-one in 'number, and she equally lays stress on the 
frequent mention of them in her written proofs of title. ♦ Accord- 
ing -to the plaintiff, the dangahs or elevations are named — 
1/ Augurbati ...^\ 

2. Joahdangah • ... I In the village of 

3. Tarabheel % ... T Ghagha. 

4. Rageerdangah alias Noandangah ...J 

5. I)hoobeel oivBudargaria ...") 

(3. *Singadooree . . . / In the village of 

7^ Bohaltolee alias Madharee or Madhi]$ C Dhomitollah. 
8. Joareaa/t#*Hingadanga ...J 

" The first, document placed before the court is a decision of the 
cotirt of the sudder ameen of the 26th March 1817, in which one 
Mafeick Chunder, a i^nt-free holder, sued certain Boses, the zemin- 
dars of the present plaintiff, and was unable to prove ttfs cAim 
to«some rent-free lands. In this claim there is mention of Singadooree^ 
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Bat besides that this was res inte/alia; it is by no means conclu- 
eive as to the extent and exact position of the one dangak named. 
The utmost that can be inferred is, that some portion of a mound, 
named Singadooree, may have Been asserted to belong to the ze- 
mindars under whom the plaintiff hoMs an under-tenure. # The zillah 
court's decision of the 5th December 1818, merely affirming the de- 
cision of the lower court, may be disposed of with the same remark. 

€€ In a decision of the sudder ameen, dated the 17th*May 1820, be- 
tween two ryots of Ghagha and Dhomitollah, both of them the plain- 
tiff's village, there is mention, certainly of Madharee or of No. 7. 
But it is clear that the dangak was first sued for ky the plaintiff as 
Bohaltolee, and that the alius was never mentioned until the rejoin- 
der was filed. 

" Still less, can much stress be laid on a decision of the same count, . 
dated the 25th January 1825, in a case where one Rameoomar 
Biswas sued Ramnath Roy* the father of the plaintiff, for the case 
was compromised, and it qnly mentions the cbubtfal dangak of 
Madhila, and mentions it as to the west of the land then in dispute. 

" Equally slender, again, is the inference to be drawn from a 
decision also of the same court, dated the 10th Januarjr 1833, in 
which one Nilmonee, pauper, sued Sunkoree Dasea, the mother of 
the present plaintiff. In this (jpse, one Ramsunker, an inhabitant 
of Ghagha, said that he knew the land, and that Bohaltolee was 
within it. But on reference to the deposition of this witness, 
which is in Persian, it is evident that the dangah mav be read as Hi- 
jaltolee as well as Bohaltolee, from the absence of the diacritical- 
points, and I incline to the opinion, that it is Hijaltolee ; no such 
dangah being claimed by the plaintiff. In the same dke, 
Ramlochun, a witness, mentions Mauhultolee or Bohaltolee as 
in Ghagha, but Mauhultolee is not claimed,.and though Nilmonee, 
the then jjaintiff, mentions in his plaint, Joarea alias Hinga and 
Budargaria, his case was dismissed, and his m$re assertion will not 
settle the question that the dangahs are within Ghagha and 
nowhere else. . 

" On the 21st of December 1843, whg^ Bholanath Mojoomdar sued 
Rasmonee, the present defendant, a witness named Adeekhankar 
said, that the khal Foloibund was the boundary jf Nuldee, the present 
plaintiff's, and of Mokimpore, the present defendant's property. The 
case, in spite of this e^jdence was dismissed, but still this is good evi- 
dence, that an independent witness, years ago thotight that to be the 
boundary which the plaintiff no^* asserts to be the*boundary. 

" A map, drawn out by Mr. "W. Stopford, deputy collector in 184$, 
in a resumption case, does also lead to the inference, that this khal 
is tile boundary ; but the contested land only Somes into the very 
edge of the map which was made, for lands much more to the east 
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of those now in litigation. So this, again, is but a slight ground of in- 
ference. 

" The plaintiff's counsel laid considerable stress on the deposition 
of Ramtonoo in the case of Bholankth versus Rasmonee, who said 
that a certain ail or small embankment was the boundary of two 
villages, Bhusail and Khomardangah, both the property of Ras- 
monee, and that the ail was not more than 2 or 3 yards from the 
khal. The point here is, that the ail, which the defendant now calls 
her boundary, is clearly in all the maps filed, 40 or 50 heegahs off 
from the khal. But it is by no means q)ear, that the ail alluded, 
to by the witness, and the ail now relied on by the defendant, 
are one and the same. The villages ace quite different, ails are 
to be met with everywhere. How can it be assumed that both 
aik are identical f 

" A decision of the principal sudder ameen, dated the 31st August 
1844, in a case where the present defendant sued Mr. A. C. Dunlop, 
is not to the point^t all ; 60 beegahs or so were then claimed ; 
but there "is nothing in the decision to show whereabout these 
60 beegahs were. 

" We now come to the proceedings of the magistrate. In 1834, 
Fauchoo Biswas, a ryot, complained against Ramkishore Ghose, the 
naib or deputy of the defendant* for carrying away his crops ; but 
the magistrate who ordered the police to investigate the matter, 
dismissed the case, because the plaintiff and other ryots failed 
to bring their proofs. It appears further, that about this time or 
-the time when the final dispossession from dags Nos. 2 and S, 
comprising about 16 khadas of land, is said to have taken place, 
fivCryots in all of the plaintiff did represent the matter. Both Pau« 
choo abovenamed and Ibrahim Ghungee, in the months of Joystee 
and Assar 1261, did state that the agents of the defendant had 
cut corn on the west of the khal, where they had no business, and 
had dispossessed th$m ; and when the darogah reported on the 
matte*, they objected to the report as a partial and one-sided 
report, mentioning at the same t\jnej some of the dangahs now 
in dispute. The matter enjjed, however, by the agents of the 
plaintiff saying, that they would not try the criminal court any 
more, but would bring a civil action. So nothing was ever done, 
and the*yaagistrate, as before mentioned, struck the case off. 

" A proceeding of the deputy collector, dated the 30th January 
1856§ is only mentioned to show, that it has no bearing on the 
present case. It /elates to some cc$nplaints against an agent of Ras- 
inonee for fraud. 

" We now comedo the measurement papers of the years 1179 and 
12*1 6. It is indisputable that in these papers, which are *ery 
detailed, showing every plot of ground over a large area of 'country, 
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there is mention of Joarea in plot No. 1083, of Budargaria in plot 
341, of Rageerdangah in plots Nos. 29 to 110, of Tarabheel in plot 
No. Ill, of Joahdangah in plot 562, of Singadoorefe in plots Nos. 
121 to 182, of Bohaltolee in plots Nos. 187 to 272, of Joahdangah in 
plots Nos. 422 to 429, and so on in 'some other plots. •Itis also 
shown, that some of these measurement .papers were filed in Court in 
the case of Shumboo Bhuttacharjee versus Sunkoree Dasea in the 
year 1228. 

u But here arises a very significant point, — when th« present case 
was under preparation in the court of the principal sudder ameen, 
an agent of the defendant, named Gopaul, brougkt it to the notice 
of the court, that whereas tffe name of Prannath Roy, the father of 
the plaintiff, appeared in three out of four bundles of measurement 
papers of the years 1216 and 1230, the name of the plaintiff 
himself, Baboo Prosunnonath Roy Bahadoor, appeared on the 4th 
of date 1216, at a time when he had ncrt been born, the plaintiff's 
agent afterwards said, that th$ leaf in question, on which the said 
name appears, had been introduced by the agents of the* defendant 
to damage the case. But there was no proof of this. The vakeels 
were questioned, and they said they knew of no change, and the 
matter was left undecided, but fully on record. The measure- 
ment papers have every leaf of .them exactly the same appearance. 
The inference which the defendant's counsel would draw, is, of 
course, that the whole papers were cleverly forged lately, and 
that the introduction of the plaintiff's name, instead of his father's, 
was a mistake of the forger. This is not proved beyond doubt* 
but the 'fact its&lf of tfce name occurring as it does, and of the 
investigation commenced, is one which raises extremely gftve 
suspicions in the mind of the court. The point will be taken into 
consideration in summing up. » 9 . 

" Ramcoomar Chuckerbuttee, a rent-free holder, sued one Sheik 
Masad, a ryot of Ghagha, for bromuttur land. iSheik Masad said, he 
had no connection with any of the dangahs now claimed, and 
that another ryot was in possession. It is obviously impossible 
to draw any thing but the very slenderest inference any way 
from such a reply, which may have been interested, or partly 
or wholly untrue. * 

" Some stress was laid by the plaintiff, and copies^of some 
measurement papers j)f the year 1225, filed by Rasmonee, when 
sued by Mr. Dunlop, which mention land of the defendant as *being 
on the east of the khal, which was then filling up. and which 
might lead to the inference, that there was no land of the defendant 
on the west of the khal, as now claimed. Btft on procuring Jhe 
originals from the records of this court, it *was seen that some 
leaves omitted in the copies filed by the plaintiff, did show land 
to be claimed on the west and on the south also. 
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" Some agreements of ryots for the year 1255, granted to the 
predecessor of the defendant, merely show that they are for the land 
to the east of the khal. This is the veriest negative inference 
in the world. 

" Shunlbhoonath, a ryot <Jf Nuldee, in the year 1227, sued the 
plaintiff's father, and in this case w*re filed the measurement 
papers in 1179, against which there are no grounds of «suspi- 
cion, and wWich papers mention the dangah of Lacbladangah. 
But Lacbladangah is an alias, and it is not shown how the ease 
in question ended. * 

" In the same* case, however, one Beazuddeen filed an answer, 

saying that the^ above dangah was*in Ohagha, and that the 

• land was not rent-free bromutter. It is scarcely possible to 

impute collusion to a party making such a statement years ago, 

and this point is in the plaintiff's favor. 

^ • "Of the measurement papers of 1*230, it must be said that 

• plots 597 to 678 •mention Rageerdangah, 679 to 816 mention 

farabheel/428 to 591 Joahdangah, 360 to 422 Augurbati, 305 

to 333 Dhobeeldangah, 238 to 305 Singadooree dangah, 148 to 

277 Bohaltolee, and 481 to 488 Joahdangah. These are the papers 

to which allusion has been made on account of the premature 

entry of plaintiff's name in the papers of the year 1216, filed 

simultaneously, and thp defendant's counsel show, besides, that 

Bholanath mentioned in these papers as holding land in 1230, did 

not in fact obtain the same till six years afterwards, or the yea* 

! * "1236 ; here again is matter for vefy grave suspicion. 

| " Bholanath Shome sued the father o{ the plaintiff for some 

j. „ ^ lan€ in the villages new contended for, and mentioned Joarea 

| fc in his suit, but the matter was compromised. 

[ •" Some j umma wasiL bakee or rent collection papers show that 

part of the bheel or marsh of Chundaldighee, at one end of the 

!". land now disputed, vith its fishery,, as the plaintiff's, but the 

plaintiff does not now claim all the marsh in question, and so 

! this document decides nothing, fo&two or three parties may divide 

a bheel. % 

\ " In a case where the defendant sued Mr. A. C. Dunlop there 

is only mention of Jand to the east of the khal, this, as already 
observed^ a mere slight negative inference, i. e., that there is 
no land to the west. t 

" The answer 6f one Hisaumdeen, of Dhomitollah, in a suit 
brought by jne !Nudyaehand, mention, Ambaria, but no such 
dangah is in the claim. 

€ l There are set eral kuboolyuts or agreements for rent extend- 
ing from 1251 to 1261, and fifteen of the ryots signing tMfem, 
have appeared, supporting the plaintiff, but of course, in such 
a*case, it is not necessary to say more than that generally, either 
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party can readily find persons to • back them. A case like the 
present does not turn on kubooleuts. 

" Almost the last documents filed by the plaintiff direct, are 
the depositions of three ryots" Gungaram, Wafee Luskur, and 
Hamchand, who, in the case of •Bholanath Mojoomdar above 
said, as for the defendant's side of the question, that the khal 
Foloj^ind was the real boundary between Mokimpore and Bhusail, 
or between Koomardangah and Bhusail. But these are not the 
villages now in dispute, and though the first inference may be that 
a khal is a likely boundary of two estates or villages, and though 
it be deposed to that the khal does actually separate two villages, 
yet it is of course possibte to destroy such inference by direct 
proof to the contrary, as will be seen. One of these depositions, too, 
had been so much injured by damp as to be almost illegal. • 

" Hisaumdeen, a respectable person residing in Dhomitollah, 
filed certain documents on behalf of the^laintiff, on oath. Amongst 
them were several kuboojeuts or ryot's agreements, either in 
favor of bis, witness* father or of himself. One from* Hasanulla 
to his father, mentioned Augurbati and Dhobeel, another from one 
Dedar Mahomed, mentioned Joarea and Singadooree, a third, dated 
1217, mentioned Rageerdangah, Dhobeel, and Singadooree, a fourth 
o£ 1 249, mentioned Bohaltole^ ana Singadooree, and a fifth of 
1256, Bohaltole<^ Dhobeel and Singadooree. All the givers of 
these are residents of either Ghagha or Dhomitollah. It is argued, 
that the documents are neither forged nor collusive. Putting aside 
for a moment all questions as to*their being genuine, they do show 
that these dangahs wgre dealt with by people within the property 
of the plaintiff as belonging to that property. But there is afcull 
evidence on the other side that the dangahs belonged to Mokimpore. 
It may really be for consideration, whether xlangahs so named may 
not extend over both properties, and appertain to land other than 
that in dispute. The above witness also filedjaaeasurement papers, 
being chittas and kutians ; but they are mere papers which have 
remained in the village, and.. of course, may have been altered or 
arranged as may # best suit the plaintiff. 

" Very little can be made of similar documents filed by a wit- 
ness named Panchoo. There are twelve kubooleuts said to have 
been, given to his father, mentioning several of these** dangahs 
which are nearly all illegible, and some measurement papers to the 
same effect, which nave never been out of thfe village. * 

" On the above documents dtes the plaintiff's claim rest. That, 
if unrebutted, or entirely above suspicion, they might not ma£e 
out a very good case, I should hot be prepared to deny. But 
before pronouncing on them definitely, it is necessary to go fully 
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through the whole of the evidence for the defence, which is as 

follows : 

" The defendant maintains that, besides the eight dangak 
churned by the plaintiff, the lanfl in dispute contains several 
others, and frequent mention of them will be made in the 
course of the evidence. One Ramjoy Bhuttacharjee sued Radha* 
kant Bhuttacharjee, and in that case, dated April ISLfc the 
measurement papers relied on, none mentioning Hinga Smga- 
dooree, Joah and Dhobeel, were filed. This proves them as papers 
beyond suspicion. They must be weighed with others for what 
they are worth in* themselves. 

" Government endeavoured to resume 8,000 beegahs from one 
Rajchunder Roy. *Very little can be made of the papers in this 
case, because, though four boundaries are given, they do not show 
that the land in dispute now is therein included, but one pro- 
ceeding of the collector does show that the khal Foloiband 
separated the village of Koomardangah in Mokimpore from Dobu- 
s^p in Nulcfee. 

" Bholanath Shome sued Ramkani Mojoomdar for a mortgage 
on Dhomitollah, and got a decree in 1830 or 1236. The defen- 
dant argues pertinently, that this being the case, his name could 
not possibly oe in any measurement papers in 1230, which the 
plaintiff's counsel replies that he nad a jumma or mere ryot's 
holding in that village before, but the defendant's counsel scattered 
this argument to the winds, by showing that in the said measure- 
ment papers he is entered, not as a ryot, but as a small talookdar, 
which he could not have been six years before the mortgage and 
decfbe. 

" One Gungadhur Dass sued Rajchunder Roy, the husband 
of # the present defendant, for some land, when the defendant 
put in the measurement papers of 1209, and the case was dis- 
missed by the suddej ameen in May 1830, mention being made 
of the •measurement papers in the decision. The plaint in this 
instance was for land to the soutfy of the khal. There could be 
no collusion here, and it is scarcely possible to avoid the conclusion 
that the defendant was asserted by a third independent party to have 
some land south of m the khal, and was so held to have such 
land. «* 

" The special deputy collector or resumption officer sued certain 
Bhuttttcharjees, now made defendants, for *2,000 beegahs. An 
ameen went to measure the land and found that plot No. 22 
contained pari of Joahdangah, No. 23 Bohaltolee and No. 25 Singa- 
dooree and Hingadangah. The land was eventually released. It is 
scarcely possible to aloid the conclusion that the lands now f claimed 
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by these co-defendants as rent-free, and as wrongfully claimed by 
tne plaintiff to be his zemindaree, were then left in their possession 
by the officer whose special business it # was to investigate such 
tenures and claims. 

" One Mahomed Sikdar sued Nilmoney Sirdar fdfc rent for 
Hingadangah, both are said to be ryots of the defendant. The 
plaintiff sued on ajumtna, said to belong to the village of Barparah 
in Mokimpore, and it is certain that he got a decrfe on the 13th 
November 1840, which is after the date of the* first alleged 
dispossession. • 

1 ' When government was again suing some mfcre of the Bhut- 
tacharjee family, an ameeff, Mohun Chunder, ^yent to the spot, 
and, though most of the land then in dispute was to the north 
of the khal, plot No. 15 was entered as on the south of the khal. 
The plaintiff endeavours # to meet this by pointing out a place 
in the map which would make the plot to be more to the east 
altogether, and quite away .from the land in» this pjesent case. 
But be that as it may, it is 'clear that the khal is not invariably 
the boundary, and that Mokimpore does come to the south of 
it in some place or other. 

" The suit of government was, ny>reover, dismissed in September, 
in 1841. • 

" In the suit of Bholanath Mojoomdar versus Rasmonee, Bud- 
derudeen Abed Ghazee and Chirag Alee deposed in 1843, that 
flhe villages of Bhusail and Barparah or Bagparah, were separated 
by a small ail or embankmdht coming out from the kha£ 
and that the khal wa^ filling up, and belonged to Mokimj^re, 
but this evidence, as will be noticed, is inconsistent with mat 
given afterwards by one of these persons. 

" Rasmonee sued Mr. A. C. Dunlop fo*60 beegahsu All, that 
can be gathered from this is, that a map of the deputy collector 
before quoted was not thought to outweigh «ome opinion of the 
collectors. But this does not discredit the map as an untrust- 
worthy document entirely. • 

" Rasmonee appealed to the judge aganist the decision of the 
sudder ameen, giving land to Bholanath in the document last 
but one quoted, which land was to the souibh of the khal ; and 
the judge, on the 16th September 1844, reversed th§* decision, 
and gave the land ij> Rasmonee. But from the map I take the 
land, though to the south of the khal, to be glearly not identi- 
cal with the land now claimed. • . , 

" Government sued Rasmonee for 3,000 beegahs, and in February 
1846, the case was struck off as not^likelytS be proved. $Jo- 
thiftg can be gathered from this. The same may be said of a 
decision of the moonsiff, of April in the same year, when one Mohegh 
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Dass sued Nimai, and the lease was compromised, for it is not 
shown to what villages the litigants belonged. 

" In 1261, a burkundauze deputed to the spot, when the parties 
were quarrelling at the time of tne asserted final dispossession, 
declared that the plaintiff's beople were endeavouring to mea- 
sure the land stealthily by .ni^ht. If the policeman's character 
and evidence were beyond suspicion, such a statement would throw 
the greatest doubt on the plaintiff's claim. But, though it is hardly 
likely that the burkundauze would invent feuch a report, it is not quite 
safe to give the statement implicit credence as to found any argument 
on it entirely subversive of the plaintiff's claim. 

" One Kumlak$nt Bose of Mokimpcfre sued Suroopchunder Bis- 
was of the Same pergunnah for rent for the years 1258 to 1261, 
and got a decree. The kubooleut then filed in the case showed 
that Tarabheel and Joareadangah were within the land sued on. 
This, of course, is a small point in favor of the defendant. Two deci- 
sions of M^irch 1856, in two cases, where the plaintiff sued two ryots 
for rent as within his debutter lands; and the additional principal sad- 
der ameen thought certain kubooleuts new and not genuine, are relied 
on to show general bad faith and unscrupulousness on the plain- 
tiff's part ; but they seem to pie very meagre evidence to sup- 
port such a charge. « 

" On the 15th of August 1857 or last year, one Fakeer Mahomed 
complained to the deputy magistrate, that he had been confined 
by the plaintiff's naib or agent for fourteen years, and ill-treated, 
because he would not swear falsely. But it is not shewn what 
became of the matter. t 

*In a case of Act IV. of 1840, for summary possession, the 
deputy magistrate thought certain papers of the plaintiff, false, 
and dismissed the case ; the decision being confirmed in appeal. 
This, of course, is the nearest vague presumption of general bad 
faith. « 

" A*deposition of one Mohimachunder Sircar, dated the 27th 
November 1857, in another case, is brought forward to show that 
this man has been a witness before, and that very lately, though 
he denied the fact lately, when giving evidence for the plaintiff 
in this present suit; of course this does not tell in the plaintiff's 
favor. * 

" A proceeding of the deputy collector pf the survey, dated 
February this year, merely shows that Mr. W » Stoddart claimed 
some land fi;om the defendant tcfrthe west of the khal, but was 
unable to get it, which is not extraordinary, as Rasmonee was 
obviously in possfessbn of the land now in dispute, which it may 
fairly be assumed, until shown to be other land, was that, claifaed 
by Mr. Stoddart. 
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" Two depositions of witnesses fop die plaintiff are brought to 
show that they had given evidence before, though they denied 
it now. But a man in this country, at least, may deny one thing, 
and yet speak truth with regard to hsflf a dozen others at the 
same time. * • 

" That there is no mention of Dhomitollah as belonging to 
Turuf Maoul in some quinquennial -papers of 1202, though there is 
mention of Ghagha is nothing to the point, for it is not decided by 
the defendant, that there is such a village as Dhomitollah, and that 
it belongs to the plaintiff 

" Now came a quantity of measurement papers of the village 
of Barparah, of 1203 and°1209 ; the first set were given to the 
canoongoe, when such an officer existed, and so were filed in tte 
case of Gungadhur Mitter in 1820, are stamped in every page of 
three sets out of four, with the seal of the court, and are so far 
beyond suspicion. In the'first mentioned papers, there is mention 
of the dangaks Joarea and # Bohaltolee, and in the second there is 
mentioned in plot No. 1232 of Singadooree to the south of the khal 
Foloibund, in Nos. 1264, 1272, and 1536 of land to the sout& 
"of the same khal, in Nos. 939, 891 and 923 of Dhobeeldangah, 
in Nos. 1306 to 1372 of Singadooreerin Nos. 1488 to 1538 of 
Taxabheel, in No 1539 of Dljpbeeldangah, and in No. 1824 of 
Hingadangah. These papers are as good if not much better than 
any similar papers filed by the plaintiff, and there are hutiam or 
abstracts to correspond ; but they remained in the defendant's 
records. 

" In the year 1215, # an ameen went in the case of the plaintiff 
Ramjoy Bhuttacharjee to divide the land which was in Barpftah 
Kismut, and Barkali, of Mokimpore, and his report distinctly 
mentions Hingadangah in the land in question. ^ , 

"There are a number of douls or engagements of ryots of the 
years 1215, 1231, and 1240. Some of the fivers or the heirs of 
the givers have deposed to these papers. • 

"Of a number of measurement papers left by the talookdars 
with the canoongoe, whence they got^nto the collectorate, it may 
be said briefly, that they mentioned Singadooree, Joahdangah, 
Bohaltotee, and Dhobeel and others. Son\p of the papers are 
obscure and nearly unintelligible, and there is no official signature 
to them. 

" The papers of the zemindaree records of thAe villages, Barpa- 
rah, Kisubpore and Bullubpor% have several of these dangahs 
mentioned in them, but the papers are mere zemindaree ones, nevgr 
entered in any court or office. • 

. '*An agreement given by Mr. A. C. Dunlop to the defendant, 
shows that it is for land somewhere to the east of the Foloibund 
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khal. It mentions an ail or embankment, but there is nothing 
to show where the ail is, or that it tallies with the boundary 
now claimed by the defendant, neither is it clear that it tallies 
with Mr. W. Stopford's map. 

" An agreement of a ryot Earned Bholanath, mentions a banda 
ail, or raised divisional embankment. But there may be three or 
four such in any plain. 

" Agreements of Surroop and Sheik Madhub, in favor of certain 
Boses, mention Joahdangah, Tarabheel, and Lacbladangah. These 
kubooleuts are of late years, 1257 and 1260. 

" Almost the last documents are heaps of jumma wcml bahee 
or collection papers, showing the nam& of ryots'and the amount 
of their jummas, but of course not showing the exact situation of 
the lands held bjr such ryots. 

" The oral evidence is very abundant. In round numbers there 
are sixty witnesses on either side. Some of the witnesses for the 
plaintiff are the ryots said tofthave been ejected in 1261. Their evi- 
dence, is generally to the effect that the eight dangahs sued for 
belong to Ghagha, and four to Dhomitoliah; that dispossession 
took place when Baneekant Boy had the lease in the minority of 
the plaintiff, by the conduct ^of some burgadars (or cultivators 
who take half the crop for their trouble, ana give the other half 
to the owner) refusing to give the regular one-half of the crop ; 
that no attention was paid by the leaseholder to this at the time ; 
that Rasmonee has no land to the west or south of the khal ; that 
the defendant has taken the marth of Chundaldighee besides, at 
one end of the property in dispute, and th^t the final dispossession 
tcxfe place in 1261, when the agent of the plaintiff said that they 
had enough of the criminal, and would try the civil court. 

. " The ofal evidence for the defendant is that the land belongs to 
Barparah and other villages ; that a measurement commenced once 
was stopped at the representation of the ryots ; that within the land 
claimed by the plaintiff are other lands belonging to several small 
talookdars and to holders of rent-free lands ; that such parties have 
about 150 beegahs between^them and Rasmonpe about 700 bee- 
gahs, of which sum 500 beegahs may be under cultivation ; that 
amongst the rent-free holders are the Bhuttacharjee family, to 
whom Elusion has been made repeatedly in the written docu« 
ments, that there has been no dispossession^ at various times as 
statddby the pMntiff; that the small khal, known as Ghagha, 
and running parallel to the small ail and is filling up ; that the 
yial Foloibund belongs to Barparah, but that the land in dispute 
belongs to three tillages of the defendants, in the fashion desig- 
nated in this part of the country as pitalgola, u e. a sort of%o-. 
•{tic made by the lands of different villages crossing and interlacing 
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with each other in one and the same village; that the land is 
often under water, and that the small ail and the Ghagha khal are, 
and have always been the boundaries. Some of these' witnesses 
are respectable, talookdars, some are ameens who went to mea- 
sure the land, some are ryots of defendants, and some are indepen- 
dent persons, or hold land under the plaintiff elsewhere. 

" Some of this last evidence appears to me very fair and trust- 
worthy, and besides the oral and documentary evidence for the 
defendant, a number of small talookdars and rent-free holders 
have come forward in defence of their rights with agreements, 
decisions of the courts, deeds of sale, or divisions*of shares, or com- 
promised and oral evidence? besides in which there is mention of 
several of the dangahs now claimed, I think it unnecessary to review 
this further evidence in detail, though the attention of the court 
has been fully given to it. The plaintiff replied in some instances, 
that the land of these partite was really not claimed by him, or 
was not in the disputed portion, but wky, if thai were the case, the 
parties should take the trouble to come forward, is not easy to see^ 
In some instances, too, the land appears identical with some of the 
dangahs claimed, and that all these persons have been instigated 
by the defendant to come forward^ and back her claim, I think is 
very improbable. The parties tyre respectable, and the imputation 
rests on assertion above. 

" The case occupied the attention of the court for two entire 
days and a half. The whole of the documents were -carefully in- 
spected, and have been analysed as above. Some of the papers are* 
trivial, or do not bear ojl the point at issue, except by inferences 
exceedingly strained ; as such, they have been alluded to singly 
to show that thfey have been laid before -the court; others again, 
are papers from the zemindaree records of either pagfcy, many, 
to all appearance, not forged, good evidence till rebutted by more 
powerful evidence, but entirely contradictory of each other, and 
requiring some independent or corroborative proof before they can 
be accepted as conclusive. m 

" In such a case as this, a great defd must depend on reasonable 
presumption and * inference. Now the presumption would be, 
that a khal were the more natural and proper boundary of 
two estates or pergunnahs. But it has been clearly shown 
in the course of the evidence, that the defendant has land 
on both sides of the khal, whether that lanft be the latid in 
dispute or not. Again as to these dangahs or* lands gradually, 
rising out of the marsh by alluvion or accretion, nothing is mose 
likely than that they should be undefined in extent, and desig- 
nated, by^ various names. There may be dangahs as named in the 
zemindaree records of both pergunnaha, and yet the land noy 
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claimed as part of these dantgaU must belong exclusively to one 
party or the other. Mere mention of such and such a dangah 
in one measurement paper or other will not show that the dangah 
is situated within the khal, and tife ail as marked, in the maps of 
both partite, and nowhere else. Dhobeel or Hinga may be the term 
for land becoming cultivable inside the disputed portion, or 
outside of it, but, after the most careful consideration, I do not 
feel that the "plaintiff has made out his claim as a plaintiff in 
such a case should do, by a title superior to that of the defendant, 
and I have, therefore, to record my opinion that his suit should be 
dismissed, basing «the order of the dismissal mainly on the generally 
superior nature pf the evidence for the defence, both as to title 
and continuous unbroken possession on the extremely lame and 
improbable account which the plaintiff gives of the successive 
acts by which he has said to have been dispossessed, viz., on the 
improbability of either Baneekant Roy or Mr. Dunlop quietly sub- 
mitting, at different epoch*, to the injury said to have been done 
to them by the defendants, and on "the very weak evidence as to the 
most recent dispossession in 1261 (1854) when five ryots could be 
found to come forward and speak to a dispossession which must 
have been, by their own showing, one from at least 300 beegahs of 
land on the violent suspicion induce4 by the finding of the leaf in the 
measurement papers of 1216, with the unborn plaintiff's name 
written on it, is a matter, which if it did not afford grounds for 
a prosecution for forgery, is yet amply sufficient to cast great 
'discredit on the suit; on the evidence of so many respectable 
tabokdars and rent-free holders, who have, come forward, at consi- 
derable expense and trouble to themselves, to protect their own 
rights and to aid the defendant, on the discrepancy In the evidence 
of one Ah^b, mentioned before, who in December 1843, gave dis- 
tinct evidence in another suit, that the khal belonged to Mokimpore, 
and the land of Mokimpore extended to both sides of the khal, and 
that an embankment was the boundary, and who now swears on 
the contrary, that the boundary is the khal ; on similar evidence 
of Chirag Alee, who deposed to that effect also in 1843, but who 
since demised ; on the telling fact noticed in the review of the 
evidence, that BhoUnath Shome entered as a possessor of some 
of the lafid in the plaintiff's measurements of 1230, did not obtain 
possession until six years afterwards, which ^act throws discredit 
on tn at whole burfdle of papers ; on the facts disclosed by several 
. ineffectual atjbempts at resumption all corroborative of the defen- 
dants and the rent-freeiholder's rights; on the great length of time 
wfeich the plaintiff has been in suing, and which, though it may 
not bar his right tosne, cannot possibly be permitted to exalt the 
\alue of his written and oral evidence ; on the careful omission of 
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plaintiff, when filling leaves from certain measurement papers in 
court, to file the very leaves which would have shown that land on 
the west and south and east juid north^ belonged to defendant, 
which omission was supplied in court, on sundry decrees obtained 
at other times between third parties corroborative of the Sefendant's 
pleas, which decrees could not be collusive j and on the broad prin- 
ciple of law, that in such a case of conflicting evidence, contra- 
dictory statements, and inconclusive proofs, the answering party 
stands on ground of superiority, and that possession *not shown to 
be forcible or fraudulent^ is nine points of the law. The suit is 
accordingly dismissed with costs. The defendant to get all her 
Costs. • 

" There is only one other point left unnoticed in the above 
review, which is the application of the plaintiff to have an ameen 
sent to the spot, which application the court refused to comply 
with. For this reason, that there is no doubt as to the position 
of the khal or of the ail* qr of the ^situation- of either alleged 
boundary. The maps of both* parties quite tally. Had thfe cas* 
been that the ail was practically the khal, or the khal the ail, or 
that otie party or other were endeavouring to mislead the court 
as to the exact position of these fe^ures in the landscape, an ameen, 
going to the spot, might haven thrown some light on the subject. 
But the point is, to which estate do certain lands very clearly 
defined belong ? This is a matter for independent documentary 
evidence, such as has been laid before the court id abundance, 
and not for oral evidence of Witnesses, half a dozen clamorous 
on one side, and half % dozen on the other. In fact, unless^an 
arneen, in such a case, were to have the judicial office delegated 
to him, with all the written evidence, it is difficult to see what 
else he could do, but give a vague and inconclusive treport, dr 
a one-sided one, to be followed by complaints from one party or 
* other, and prays for the deputation of a %econd ameen. The 
request was nothing but an example of the pernicious practice 
of* sending ameens to complicate the case, or in the vain hope, 
that the labor or tHe judicial duty of, the court would be in some 
way lessened. As such, it Was refused, and there is an example 
■evidence to decide the case without it. Indeed, nothing can now 
be said to be wanting on one side or on the other." 
t Judgment*. 

From this decision, the plaintiff, Rajah Prosqnnonath Roy, has 
appealed, and we observe from tJie map of the locality on record, 
that the dispute is for the possession of a tract of elevated land lying 
directly to the south and west of a khal called tEe Poloibund, upon 
th(fnortii and east of which is the estate of the defendant, who has 
also possession of the land in dispute, while the object of the plain- 
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tiff in this action has been to keep the defendant to that further 
side of the khal as the boundary of his zemindary, and to recover 
possession of all the lands upon the south and east as belonging 
to his estate which adjoins the lands he sues for. 

In order to establish his^claim, the plaintiff has filed certain 
measurement chittas of the years 1179, J 216 and 1230 B. S,, in 
which the lands are assumed to be recorded under certain de- 
nominations, fthich it is alleged, identify the lands in suit as lands 
belonging to 4he plaintiffs property. 

Of these measurement papers, however, we observe that the 
judge has considered only those recorded in the year 1179, to be 
at all reliable. Jhose of 1216 having •been recorded in the name 
of the present plaintiff, although the plaintiff wfcs not at the time 
in existence, his birth dating from 1280, or some four years af* 
terwards, consequently the proof, which plaintiff assumed he 
could produce, of the record of these* lands in consecutive mea- 
surements of hi& estate, from 1179 % {p 1230, altogether breaks 
down* and in fact the learned Advocate General who appeared 
for the plaintiff, appellant, admitted to us, that he could 
only submit in support of the measurement papers of 1179, some 
kubooleuts of rvots who had attorned to the plaintiff or his ancestor, 
in which the localities now disputed were mentioned, and the oral 
evidence of witnesses, who took upon themselves in their depositions 
to declare, that the lands now claimed bore the distinguishing names 
recorded in 4heir papers, and that they belonged to the plaintiffs 
estates. Evidence of this nature we consider far from sufficient to 
establish a title to the lands, and looking at,the reasons and conclu- 
siihs of the judge, which have evidently been reached after a very 
careful consideration of every item of proof submitted by both parties, 
ytesee no reasonable ground for doubting the justice of his decision, 
and dismiss this appeal. 

A point independ^it of the merits of the case, as decided by the 
judge,* has been pleaded before us in objection to the amount of 
costs, with which plaintiff has beqn saddled in favor of a number 
of the defendants, who wer^ necessarily made parties to the suit 
under the following circumstances. 

The action was originally brought against the defendant, Has- 
monee, as proprietor of the Zamin, Fergunnah Mokimpore, with 
whom the pla&ntiff considered himself at variance for possession of 
the 'lands in suit, but as it was represented to the court of 
first instance, that the lands sued for were in the actual posses- 

?ion of seventeen other persons, two of whom held a portion in rent- 
ree tenure, and the others as huzooree talookdars, and that the suit 
could not be properly tried in their absence, these perspns *ere 
all made defendants by a supplemental plaint, and their answers taken. 
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On deciding the case adverse to the plaintiff, the costs of each of 
these persons has been calculated at the rate allowable upon the 
ftiU value of the suit. Thus as the suit was above 80,000 Rs., 
the sum of 1,000 rupees has Been awarded to each of the defen- 
dants. • 

To this rate of costs the plaintiff demurs, and the learned Advo- 
cate General argues, that although the principal defendant, Rasmonee, 
cannot be denied costs at the full amount of the ©laim, the other 
defendants whose interests are confined to the small portion of land 
comprised in the talook # of each, cannot be entitled to receive 
costs commensurate with the entire value of the whole interest at 
stake ; that with regard to) them, the scale of costs should be in 
proportion to the value of the lands they hold ; and. that where two 
or more of them have filed similar answers, and employed a joint 
vakeel, the costs of one pleader only should be allowed to them. 

As the facts advanced by the learned Advocate General have not 
been disputed by the respondents, and as we consider there is much 
reason in the objection set Before us, we deem it right "to ajter the 
scale of costs awarded by the lower court in the following mafl- 
ner. 

The costs of the principal defendant, Rasmonee, will be as award- 
ed, but those of the other de^ntfants must be calculated upon the 
following principle, namely, that each holder of rent-free lands will 
receive his costs at the rate allowable for eighteen times the value of 
his rental, and the independent tolookdars at the rate .to which they 
would be entitled, if sued against, namely, at the value of three 
times the sudder jumma of their lands, and such of the defendants 
as have filed answers to the same purport, and have employedfcme 
vakeel, the costs as of one defendant will be given to them. 

With this modification of the judge's decree, and with costs^of 
this appeal in proportion to the reduction of the total amdunt decreed 
against the plaintiff, we confirm the decision gf the lower court. 
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The 16th March 1861. 
H. T. Raikes, C. B. Trevor, and H. V. Baylet, JBsqs., Judges. 

Case No. 505 ^of 1858. 

Begular appeal from the decision of Sreenath faddy abageesh, Principal 

Sudder Ameen of Backergurige, passed on the 6th March 1858. 

Kistomohun Ghose and another, (Defendants,) Appellants, 

versus 
Moonshee Moteuned Abbasun Chowdhree and others, (Plaintiffs,) 

• Respondents. 

Baboos Sumbhoonath Pundit and Dwarkanmth Mitter, for appellants. 
Baboos Kishenkiskbre Ghose, Ramapersaud Roy, and Kally Mohun, 
Doss and Mr. A^lan, for respondents.* 

Suit laid at Co.'s Rs. 9,746-7. 
Held, first, The object of this suit was to set at rest a question of title to 
^ftfttion'qml Property, which the plaintiff had attached in execution of decree, as 
noTEe ijpaded belonging to his judgment debtor, under a sale from one Ramkanye, 
deed P whLtf fc uoroiualty » favor of appellants before' us, but really in favor of the 
impugned as judgment debtors. 

against cw£ ^e averment was, that the property in question at one time 
ditors. n Held admittedly belonged to the judgment debtors of the plaintiff, and 
2nd, that the ^fax being sold in satisfaction of a decree, was purchased bond fide 
ej the^benefi- by Ramkanye, who then re-sold the lands to the judgment debtors 
cjal interests in ^ the name of third parties, and the plaintiff claims to have the 
bevesteSTi/the property recognised as belonging to his debtors, and available for 
ju d gyn e n t the realization of his decree. • 

that the a pro- The defence set up was, that the sale by Ramkanye to the third 
perty was there- parfc*, the appellants, was a bond fide sale, and had vested no interests 
their debt£ * n tne judgment debtors of the plaintiff. 

The first point urged was; that as the appellants purchased from 
Ramkanye in 1251 B. &., limitations now barred any enquiry into 
the validity of a title, acquired by them so long ago. This point 
in bar was overruled Dy the court below, who held, that plaintiffs' 
cause of action only accrued to him when the court iu execution of 
his decree refused to recognize the property as the property of his 
debtors. 4 

Upon the merits, the court below held, that the property was 
shewn to Jbe the property of the debtors, and liable to sale in satis- 
faction of the plaintiff's decree. 

In appeal, the plea of limitation is again raised, but we consider 
that in a case of this sort, no point $f limitation can be determined, 
until the merits of the case have been ascertained. 

■On the merits, the appellants' pleader has argued, that as the 

sale*-which is now disputed was effected in 1251, while the suitof 

- plaintiff was not instituted until 1257, and decreed in 125&, there 
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could be no ostensible object for the debtors wishing at that time 
to conceal their purchase, there is, therefore, no primd facie ground 
for presuming, they so acted, and that # consequently, the entire 
onus of proving, that the sale and purchase were made with fraudu- 
lent intent falls upon the plaintiff, ami that appellants have had no 
case made out against them. 

In reply to this argument, we observe, that the debtors and the 
appellants stand in the position of very near connection to each 
other, one being the father-in-law, and the other the uncle of the 
appellant, and that their is no denial of the assertion made by the 
plaintiff; that at the time of sale, the debtors h^ti large liabilities 
against them in the shape T>f decrees and other jlebts. Had this 
been denied, the plaintiff might have been required to show, that 
sueh reasonable grounds for fraudulent concealment on their part 
existed, but no such denial was tendered, and the appellants were, 
therefore, required to prove the bond, fide acquisition of the title set 
up by them. . # • 

There is, however, the evidence of very respectable witnesses t$ 
depose to the collections being made by the gomashtahs of the 
Roys, the debtor in question, on their possession of the property in 
the exact proportion in which they formerly held it, while we agree 
with the lower court, that the evidence of title tendered by appellants, 
and payment of the consideration is not of a nature to satisfy the •• 

court that they were ever the real purchasers. We dismiss this 
appeal with costs. 

s • ■"- 

The 30th March 1861. £ 

H* T. Raikes, C. B. Trevor, and H. V. Bayley, Esqs., Judges. • 

Case No. 499 of 1858. 
Regular appeal from the decision of Mr. E. m Lautour, Jadge of 24- 
Pergunnahs, dated the 4:th June 1858. 
Saroda Soonderee Debbea, and others, (Plaintiffs,) Appellants, 

versus 
Mussamut Eashen Kaminee DasSea and others, (Defendants,) Res* 

pondents. • 
Baboos Ktshenkishore Ghose, Aushootosh Chatterjee and Moonshee 

Ameer Ally, for appellants. • 

Baboos Dwarkanath Mitter, Sreenath Boss, Ramapersand Roy, Sum- 
bhoonath Pundit ani Chundernath Chatterjee, ftr respondents* 

Suit laid at C<%'b Bs. 25,000. * 

Plaintiffs, Womatara Debea, Saroda Soonderee Debea and others, th?owne?$an 
sue Kishen Kaminee, Woomasoonderee Dassee aild others, granges estate with a 
of the Sognderbuns, lots 30, 32, and 33, the Commissioner of the Soon- ^SdStaS « 
derbuns on the part of government, and Hurrischunder Dutt, admini%- transgr esses 
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*£* other defendants put in a claim f to the land as appertaining to lots 
that 30, 32, and 33 of the Soonderbuns'; that the judge dismissed the Chuk- 



thoMiimitsand trator to the estate of the minor claimants of the lands, as Chuk- 
cuittotwUiidi jarg f or possession of 5,000, of which they have been illegally dis- 
theoommonUw possessed by government. 

of the .^ m *f7 Plaintiffs allege, that the deceased: Ramsaghur Mitter, ancestor of 
•tatSetoonfli the Chukdar defendants, unddr color of a lease dated 12th Bysack, 
to govern- 1227 B. S., said to have been obtained from Sunkoree Dassee, zemindar 
aa e 8^nS M gc£ of MouzahKhuireebheel, secured possession of two chucks with separate 
vernmentelaim boundaries, containing within them an area of I002beegahs ; that these 
settlement of lauds were really a portion of the junglebooree putitabadee talook, 
those Unds as MouzahShahazadpore belonging to them, and borne on the rent-roll 
hTh^dtto* of thecollectorateef the 24-Pergunnahs ; that agreeably to a petition 
ed without the presented by Frankishen Dutt and othefs, former proprietors of the 
cense of™* &- ^^ talook, an order was issued from the Soonderbun Commissioner's 
vernment, the office to the aforesaid Mitter, prohibiting him from cultivating the said 
cove^rn^m j^j* lands, inasmuch as they appertained to Shahazadpore ; that afterwards a 
th^aemiodar' suit under Regulation, XV. of 1824 was 4 instituted, and on ijie 18th 

settle* *the£ March 1826 A * D -> ° r 1283 B * M '> m ^ rdei> WaS P 8 * 8 ^ in {a & 0T oi 
with another the zemindar of Shahazadpore ; that the Chukladar then owner of 

J^TJ^k^^the former talookdar of Shahazadpore for possession of the same, 

do, and 7 'that and Radhakishen Dutt, the ancestor of Kishen Eaminee Dassea, and 

power is no 

restricted l_ 

the fact that « _ 

tts party who dar's suit on the 30th December 1831, holding that the laild belonged 
the ^dThts to Shahazadpore ; that on appeal to the Sudder on 1st February 1837, 
expended mo- that Court modified the judge's order, directed that the Chuckdar 
t ?v atfo n °1>f should remain in possession and pay rents to the talookdar of 
them. Shahazadpore; that the Dutt talookdars Remained in possession 

ed^Ui^oS 8 ' a* 1 * sold their right to the plaintiffs, who collected rents from the 
Chukdars according to the Chukdars' ikrarnamah; that subsequently, 
Shahazadpore was surveyed in plaintiffs absence, and excess lands 
were discovered ; that the defendants, Kishen Kaminee Dassea and 
others, heirs of Radhekisshen Dutt, filed a petition before the survey 
deputy* collector, and claiming the lands as part of their Soonderbun 
grant. That on the 17th Kartick, 1^58 B. JE., or in October 1851, 
the deputy collector after proceeding to the spot, found that the lands 
belonged to plaintiff's talook, and passed an award in their favor, 
which was affirmed Jby the Superintendent of Survey on the 25th 
June 1852, and that the defendants then appealed to the Com- 
missioner, who on the 29th April 1853, in th^eir, plaintiffs' absence; 
declared that the excess or to wfeer lands should be incorporated with 
the lots 30, 32, ancl 33, that subseqicently proceedings under Act IV. 
of 1840, were* instituted for the time, and the magistrate awarded to 
them (plaintiffs) possession, but on appeal the Session Judge relying 
on '{he order passed by the Commissioner on the 23rd Kartipk 1M1, 
or October 1854, awarded possession to defendants, since which date 






•[ 135 ] 

plaintiffs Lave been out of possessibn. That as the Chuckctaitf 
nave been in possession of the lands under the decree of the Sudder, 
paying rents to them, plaintiffs, since 1837 or 1243, and .as the 
Chuckdar's pottah bears date some years prior to that date, and the 
lands have been incorporated witB their plaintiffs' talook, and 
possession of the same has been held by them ever since the order 
of the Sudder Court, they should have been retained in possession by 
the Commissioner of the Soonderbuns and the Session Judge, as 
entitled to the land by right under the Sudder Gourtfs decree ; 
moreover, though their dowl only mentions 7,389 as appertaining to 
the talook Shahazadpore, stillasthe jungle andforedt lands without the 
dotol were reclaimed at the expense of the talookdar^ and have always 
been in their possession, and they are under the law of tbe country 
entitled to retain possession of them as towfeer, and a settlement 
should have been made with them. That on every ground they are 
entitled to the possession of the land in dispute, which they now 
pray for with mesne profits from the date of dispossession. 

The principal defendants, the Soonderbuns grantees of lots 3(t 
82, and 33, in their answer deny the plaintiffs* claim to the land 
in dispute, claim it as belonging to the lot No. 82, which was grant- 
ed to them with other lands on th^ 26th June 1830=23rd Maugh 
1286, and as having been alwaj* in their possession as grantees of 
the government, under that grant, and allege that the lands in dis- 
pute are without the fixed area to which alone plaintiffs are entitled 
under their dotol. The defendant, Hurrischunder, on* behalf of the 
minor Chuckdars in his answer also denies the right of the plaintiffs 
to the lands in suit. i ^ 

The Soonderbun Commissioner, on the part of government pl&Eds, 
that the plaintiffs have all the land to which they are entitled 
under their dotol; that government is proprietor of all l^nds in the 
Soonderbuns, and consequently can settle the lands not included 
within the pottah of other parties with whomsoever it pleases ; that 
in this case, they have settled the lands resumed Vy the •special 
Commissioner's decree, with the«abadkar of lots 30, 32, and 33, and 
plaintiffs have no §laim to them, nor any title whatsoever. 

The judge, on a consideration of all the circumstances of the case, 
was of opinion, that the plaintiffs were in possession of the quantity 
of lands to which they were entitled under their dowl; that there 
%tbs an adverse possesion to them in the Soonderbuns lotdars by 
prescription, and that the plaintiffs are altogetfiW without tifle as 
without time, and that there is mo foundation whatever upon which 
they can claim these lands as towfeer; he, therefore, dismissed this suit, 
with all costs payable by them. • m 

From,the decision of the judge an appeal has now been preferred 
to this Court by the plaintiffs below ; they urge, that they are entitled 
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to the lands claimed by them Under the dectfee of the Suddef Court, 
dated 1st February 1837, wider which they have ever since held 
possession, and that also, under the common law of the country, they 
are entitled to the possession of the lands, as of the towfeer of talook 
Shahazadpore, though the cfotf Amly specifies 7,389 beegah, and conse- 
quently that possession of these lands should Be awarded them, and 
a settlement if necessary made by government with them, and not 
with other parties. 

It appears that in the year 1227, B. <E. or 1820, the then zemin- 
dar of Mouzah Kurbeelah granted a poitah of 2 chucks identical 
with the land no^ in dispute to the ancestor of the defendant's 
chuckdars now before .the Court ; the fotmer proprietor of the talook 
Shahazadpore, which is now owned by the plaintiffs, objected claim-* 
ing the lands as theirs, a suit was eventually instituted by the 
chuckdars, in the course of which, a petition was presented by the 
ancestor of the defendants, the lease-holUer of lots 30, 32, and 33, 
and on th^ 1st February 1837 a decree \ra& passed by this Court by 
>jrhich«the chuckdars were retained in possession, but were directed 
to pay their rents to the talookdar of Shahazadpore, and in ac- 
cordance with the decision of this Court the parties acted for seve- 
ral years. t 

Now the first observation which ttrikes the Court to make, is this, 
that that suit was one simply between a party claiming under the ta- 
lookdar of Kurbeelah, and the talookdar of Shahazadpore ; as between 
tjiem and then-privies, the suit wasfinal and conclusive, but it could not 
affect the right of third parties wKo were not then regularly before 
th^oourt, it follows, that in this suit in which {he former defendants 
claim to hold as lease-holders under government, the proprietor of 
Soonderbuns, the plaintiffs must rely on their own title deeds, and 
any decision passed to Which government was not a party, cannot 
determine the question now before the Court. 

What then are th6 title deeds on which the plaintiffs rely ; it ap- 
pears that they held a dowl which specifies the particular quantity of 
land belonging to talook Shahazadpore to be 7,389 beegahs ; they 
admit that they are in possession of that quantity ; but allege that 
the lands now in dispute are towfeer of Shahazadpore, and were in 
possession of the former owners of that talook, and Were cleared by 
them at their expense. That, consequently, they are entitled to the 
possession of thern^ and a settlement for them, with government in 
preference to any*other party. 

Admitting*the facts as pleaded tfjr the plaintiffe, we cannot admit 
ttie inference drawn from them ; but we are of opinion, that they 
indicate no title on the plaintifls to the lands in dispute ; the lands 
of the talook Shahazadpore have all along been of a defined area to 
that extent and no further, consequently, the right of these talookdarfr 
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extended ; if they, overlooking the limited nature of their own rights, 
extended their cultivation beyond the limits of their talook, they did 
so at their own risk, and such an act, whether attended with outlay of 
money on their part or not, could not, as or # against a government, a 
neighbouring proprietor, give them any title to the possession o % f the 
lands usurped by them. 

It is true, as was pleaded by the vakeel of the plaintiffs, appellants, 
that it is customary for government in the Soonderbuns to settle 
with the parties who, without title, have cleared the lands ; doubtless 
it is so, and the custom is # found on considerations of equity, but if 
government, as proprietor, for reasons known to*itself, think fit to 
lease the lands to others, we cannot allow consideration of equity 
to step in and interfere with the cardinal rule of trie law of property, 
which allows a party to dispose of it as he pleases, and which 
refuses to compel him to recognise parties, who have usurped his 
lands, and attempted to make themselves his tenanfcby unauthorised 
acts of their own. t 

On this view, even admitting the plaintiffs' facts, th*ey have no 
locus standi in court; we observe, moreover, that the tact of the clear- 
ance of the lands at the plaintiffs' expenses, is distinctly traversed by 
the defendants, the grantee of lots 2$, 32 and 88, but it is unnecessary 
to pursue this point further. # 

We dismiss the appeal with costs. 



The 30th March 1861. 

H. T. Raikes, C. B. Trevor, and H. V. Bayley, Esqp., Judges. 

Case No. 501 of 1858. • . 

Regular appeal from the decision of Roy Tiamlochun Ohose, principal 
Sudder Ameen of Nuddea, dated the t±th June 1&58. J 

Behary Lall Roy and others, (Defendants,) Appellants, 

versus > 

Essanchunder Roy and others, (Plaintiffs,) Respondents. 
Baboos ChundernafJi Chatterjee, KiskenHshore Ghose, and Baneymadhub 

Banerjee, for appellants. 
Mr. R. T. Allan and Baboos Sumbhoonath Fundit, and Sreenath 

Doss, for respondents. 

Suiflaid at Co.'s Rs. 9,902-15^. 

The plaint sets forth that mjuzah SoudakurjSore was an estate for Heldina8uit 
on the Nuddea rent-roll;, that plaintiffs hold bas. %c J . Ik. share in and mesne pro- 
it, and bought up certain putnee leases within it in the name^ tson f an f 1 ! e f^ 1 
of one Rajib Lochun ; that the plaintiffs farmed the lands, which l!hey haying bee iv 
thus acquired to George Rogers and T. Ryson, from 1251 to 1255 kep t out or 
B, S. ; that Kesubohunder Roy purchased the Soudakurpore factory Sefe^SSt, iuZ 
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withstanding a from Rogers and Hyson in '1251 B. S., in the name of appellant, 

Artiv U 5w4o Behary Lall, and took over the leases held by those gentlemen, and 

in plaintiffs himself held possession of the lands farmed to them; that Kesub- 

f |aintifr * klm cnun der, however, would*not pay plaintiffs the rent due on account 

was proved;— of the lands so held by him f that plaintiffs sued Kesubchunder 

PoW6wi d I i T ^ or 80me °^ * ae r 611 ^ 8 thus due, and attached his property, but Kesub- 

decreed, but chunder, by a suit under Reg; V. of 1812, obtained the release of the 

mesne proj* 8 attached property ; that the plaintiffs again sued for the rents of an- 

oniy fi^m date other portion «f the property as for the years 1253-54, and again for 

of suit. rents due for 1253 to 1255. The first tevo cases were originally 

decreed, but remanded on appeal ; and the third dismissed. It is 

added, that in thejneantime, Rajib Loclfun, in whose name plaintiffs 

• had purchased the lands, and in whose name they had sued, colluded 

with Kesubchunder Roy, and caused the three cases alluded to,* to be 

struck off for default. The plaintiff also brought a case under Act IV. 

of 1840, and got a decree on the 23rd oTF August 1850, but before 

• it was executed, Kesubchunder had taken off the indigo crops ; the 

gjaintiife, however, getting from the darogah charged with the 

execution of the decree, a formal possession of the land; but that 

this possession was only formal, and was shortly afterwards again 

interfered with by Kesubchunder, and plaintiffs were kept out of 

possession of 684 beegahs 8c. 8c* by Kesubchunder cultivating 

•- indigo and linseed on 568 beegahs, and letting the rest. They, 

therefore^ sued defendant Behary Lall as representing the heirs of 

Kesubchunder and for himself for possession of the 684 beegahs, 

also for mesne profits for 8 years, at 1 Re. per beegah, with interest, 

being a total of 9,902-15-5. t 

^ Rajib Lochun, whom the plaintiffs had made a defendant, denied, 

that he had ever had any concern with the lands in suit, and added 

that they jvere plaintiffi^ ; that plaintiff had all along held the 

right of, and the possession of them, Behary Lall and others being 

* really indebted to plaintiffs for the rent. 

The. defendant Behary Lall denied ever having dispossessed 
plaintiff; he pleaded that Kesubchunder was in possession from 1251 
to 1255 B. S„ and after thjt plaintiff was hinjself in possession. 
Behary Lall also pleaded, that he held a putnee lease of 3 annas, 
19 gundahs, 2c. of ti^e mehal from the proprietors, Rajnarain and 
Sreenath, and paid rent to them. 

The lower court, e after overruling certain pleas in bar relative to 
the Multifariousness of the suit, put as the issues to be adjudicated, 
whether plaintiffs WL any interests the disputed land, and whe- 
ther they were dispossessed in 1256 B. S., also, whether the amount 
of wasilat claimed by the plaintiff was the proper amount. 
^ dfne lowfer court held, that plaintiff had the interest which Ihey 

alleged in the land in suit ; and that it was proved by the plaintiffs 
witnesses, by one witness, Doorga Sunker, who had been called by 
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both parties, and by the report of an ameen, that plaintiff had been 
dispossessed of 339 beegahs, 4<c.,12ch. inl256, by Kesubchunder Roy ; 
and that the plaintiffs had not proved the amount of wasilat claimed 
by them. The principal suddef ameen accordingly decreed possession 
of the lands to plaintiff to the extent of their alleged proprietary 
right ; and that plaintiffs should receive mesne profits according to 
the amount which might be ascertained in execution from Behary 
Lall ; and costs from that defendant, who should also pay the costs 
of the other defendants. .* 

The defendant, Behary Lall, has appealed to this *Court, urging, 
firstly, that as the Act IV. decree awarded possession of the lands in 
suit to Rajib Lochun, and He, according to that decree, had obtained 
possession through the darogah in execution, * the decree of the 
principal sudder ameen ruling that this defendant had held posses- 
sion could not be upheld. Secondly, that plaintiff's case of alleged 
dispossession had not been* proved by the evidence, and thirdly, that 
the principal sudder ameen himself held that the plaintiff failed to 
prove the amount of wasilat he claimed, and yet the mesn£ profits 
were decreed to plaintiffs, 'Subject to their being ascertained in exe- 
cution. It was added, on the appeal coming before us, that at any 
rate the wasilat should only be decreed from date of suit, * _ ^ ^ 

Judgment. 

After a perusal of the evidence on the record, we ave clearly of opi- 
nion that Kesubchunder Roy, whose estate is now represented* by 
Behary Lall Roy, as thg guardian of the minor sons* of Kesubchunder 
Roy, kept plaintiff out of real and actual possession of the lafts in t 
suit, of which plaintiffs were purchasers in the name of Rajib Lochun. 
It is true that there was an order for possession under the ActJV. 
decree to Rajib Lochun, and that the form of giving possession was 
gone through by the darogah, but the wljole evidence is to the 
effect that Kesubchunder Roy still kept plaintiffs out of ihe quiet 
enjoyment of the land so degreed. On the other hand it is clear, 
that it was only by this present suit inl857, that plaintiffs took any 
proper steps to* obtain possession under the order in execution 
of the Act IV. decree of 1850, had failed to obtain it for them, 
and that in the interval, they did not sue as they should have 
done. t 

On the whole, we think it right that plaintifiMiould haVe * decree 
for the possession of the land* and mesne profits from the date of 
suit, the amount to be ascertained in execution ; and the costs to 
be charged against the estate of Kesubchundef Ray, represented by 
Behary, Lall, defendant. ^- — --- * • 

We accordingly modify the judgment of the principal sudder 
'ameen in the above manner, with costs in proportion. 
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The 3t)TH March 1861. 

H. T. Raikes, C. B. Tkevor, and H. V. Bayley, Esqs., Judges. 

Casft No. 551 %of 1858. 

Regular appeal from the decidon of Baboo Punchanund Banerjee, 

Principal Suddrr Ameen of Rajshahi/e, dated the 19/^ April 1 858. 

Eshanchunder Lahboree, (Plaintiff,) Appellant^ 

rrnus 

Taramonde Dassea and pthers, (Defendants,) Respondents. 
Moulcee Murhumut llossein, for appellant. 
Baboo Poorun Chunder Roy, for respondent. 

Suit laid at Co/s Rs. 5,390-14-1. 
Held, that Plaintiff, Eshanchunder Lahoree sues Taramonee Dassea, putn^e- 
putneedar?ha!s dar, the widow ofKassinath Shaha and Alopa Burmony, widow 
bound himself of Wobootur Sing, the alleged durputneedar, for possession under 
puuIe^Uase^ a farmintr Jeaso of.Neej Boalleah, in Turuf Boalleah, from which 
am has receiv- she has been unjustlv ousted. • 

d^Uonfor n the * Maintiff alleges, that he obtained on the 22nd Jeit 1262 B. GB, 
same, and the from Taramonee Dassea, defendant, putneedar, an ijarah lease of 
mainm hm fo ^ ^ ee l Boalleah and other villages for seven years, from 1263 
done % for him to i268 B. S., at a jumma of Co/^Rs. 1858, giving Mr. Warner, 
to^xecute the f Boalleah factory, as his securitv, and obtained a pottah and 

lease andtocive • * 

possession ; it is amulnamah or deed of possession for the same; that subsequently, 
not competent Wobootur Sing commenced a quarrel with him, by alleging that he 
farming lease of h&d obtained a durputnee lease of the above villages from the 
that property ; durputneedar in the name of his wife Alop^ Burmony, and caused 



pr t^ y ; durputneedar in the name of his wife Alop^ 
[g b %e n petfbions to be preferred to the magistrate, \* 



having b %e n petfbions to be preferred to the magistrate, who eventually brought 
done by A^ he tne ma ^ er una *er Act IV. of 1840, making the aforesaid durput- 
that^wasne- noadar the ^irst party, * and plaintiff the second party; that the 
cessary for aforesaid Burmony filed a durputnee pottah and amulnamah, 
Courtwffl con- bearing the seal and signature of the putneedar, defendant, the for- 
sider that as mer dated I4th Assar 1262 B. (E., and the latter dated 13th 
^d h t C o^ Assar !~ 62 B - ffi -; that the magistrate being satisfied that he, 
done by the put- plaintiff, had enjoyed possessipn of the saidmehals from a period 
wm d hoid *any antecedent to the date of the pottah and amulnamah, filed by 
subsequent the said Burmony, t upheld his, plaintiffs possession on the 27th 
W^as^wfdu^ September 1855 ; that on appeal the judge unjustly reversed the 
lent and void magistrate's order on the 22nd April 1856, and on the strength 
dur^n^dar he of tMs ^ er » tne defendant ousted him from his farm on the 24th 
U Heid n aiso,on Bysack 1263; that plaintiff consequently now sues to obtain pos- 

t ht7ewrd° e the ^ S6 ^ on °f ms ' ^ arm * 

court disbelieve The defendant, Taramonee Dassea, the putneedar, does not appear, 
the bond fid* hut the durputneedar, Alopa Burmony, files an answer allegteg 
theTarming that the plaintiff's claim is false; that Taramonee Dassea, the 
loose set up by putneedar, defendant, agreed to grant to her a durputnee leas* 
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at a yearly jumma of 1791 Rs. on the receipt of 3,300 as nuzzurana ; the plaintiff, ap- 
that accordingly, on the 19th Bysack 1*262, she paid 2,000 Rs. in 5^^/^ 
cash and 1,250 in Bank of Bengal notes, and 50 Rs. in cash on cogts. 
the 3rd Jeit, aggregating altogether 3,300, through her husband, 
in the presence of Hurrynath TShaha, Ramtunoo Lahooree, 
and others, to Kassinath Shaha, the husband of the aforesaid 
putneedar, who, on the 13th Assar, granted her an amulnamah or 
deed of possession; that subsequently having executed the durputnee 
kubooleut on the 14th Assar, she obtained possession on the 19th 
Assar; that subsequently«s"he obtained a letter from the said Kas- 
sinath SHaha, directing the then ryots to pay tfie arrears of rent 
for 1261 B. (E., and having procured a statement^ of the outstand- 
ings, bearing the signature of Nubeoomar Banerjee, the 
tehsildar of the mehal, she commenced her collection on the 4th 
Srabun 1262 B. (E. ; that in the meantime, Mr. Warner, the super- 
intendent of the BoalleaTi indigo factory, in collusion with 
Kassinath Shaha, the husband of the putneedar, defendant, frau- • 

dulently prepared an ijarah pottah in favour of plaintiff, a servant 
of the factory antedating it, and giving himself as security for 
the payment of the rent of the farm; that consequently, disputes 
arose, and eventually under the order of the Session Judge, re- 
versing that of the magistrate, retained the defendant in just * 
possession under her aforesaid durputnee lease, as she will in **> 
various ways prove to the court's satisfaction. 

* • 

The principal sudder ameen was of opinion, that the plaintiff 
had not established tl^e bond fide existence of his farming lease 
on a date anterior to the durputnee, admittedly granted toflbhe 
defendant, he in his judgment remarks, that the farming lease is 
not registered, and the durputnee lease, wfcich is admitted to ]>e 
bond fide, makes no mention of the form ; that, moreover, the hus- 
band of the putneedar gave the durputnee<Jar an amulnamah on 
the ryots, which he would not have done had a farming leajse then 
existed; that again, the parties ljve in the mehal, and it is impossible 
to believe, that the durputneedar could have been ignorant of the 
existence of the farming lease, had it existed, or that he would 
have paid the large sum of 3,300 for the durputnee lease without 
making any enquiry regarding the mehal; that the plaintiff has 
given no trustworthy evidence as to his possession under the 
farm; that the dakhillahs of the putneedar filed by the* plaintiff, 
taken together with the other circumstances *of the case, afford 
no satisfactory proof of plaintiff's bond fide possession as farmer, and 
in short, that it is notorious that the alleged farming lease of the 
plaintiff has been concocted in consequence of the putneedar having 
granted a durputnee lease to the defendant, by which the interest 
of the factory of Mr. Warner would materially suffer. The prifc- 
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cipal sadder ameen, theretortf, dismissed the plaintiff's suit, with 
costs. 

An appeal has now been preferred by tne plaintiff below against 
the decision of the principal sudder imeen, adverse to him. He urges, 
that from the evidence on the*record, he is fully entitled to a decree 
in his favour ; that evidence clearly establishing the fact of the 
existence of his lease at a time prior to the existence of the durput- 
nee lease; that* consequently, his farming lease should be upheld by 
the court. • 

The existence of the durputnee lease*. its bond fide nature, and 
the payments of rJhe full consideration money for the same, on dates 
previous to that on which the farming lease to the plaintiff was 
actually granted, are all pleaded by the defendant, and these facts 
have not been traversed by the plaintiff,* who simply relies on the 
fact that the date of the farming lease was prior to that of the 
durputnee lease, as entitling him to possession of the lands cowered 
by it. 

Now the facts pleaded by the defendant have been proved to our 
satisfaction by the evidence of Kassinath Shaha, the husband of 
the putneedar ; he deposes clearly to the execution of the durputnee 
lease and to the receipt of the consideration money alleged by the 
defendant to have been paid by hei\for the durputnee lease. He does 
not, it is true, mention the particular date on which the sums were 
received, but in the absence of any evidence to the contrary, we 
must presume that the money alleged and proved to have been 
ptiid was actually paid on the dates specified by the payee, defendant. 

Jich being the case, a legal question arjses, whether after the 
ement entered into by the putneedar to grant a durputnee lease 
to the defendant, and the receipt of the full consideration money 
far the same to her, it .was competent to the putneedar to execute 
the farming lease in favour of the plaintiff. We are clearly of opinion, 
that she was not competent ; the agreement had been entered into, 
every thing that it was necessary for the lessee under the agree- , 
ment to do had been done by him,* it only remains for the lessor 
to execute the farming lease t which was, it woqld seem, to carry 
with it the collection of past rents, and for the lessee to execute the 
counterpart kubooleuf, ; under these circumstances the court considers, 
that as done, which the putneedar had bound herself to do, 
and holds that any^ subsequent act of the putneedar in the nature of 
a gr*mt, without consideration interfering with the perfect perform- 
ance of the t previous agreement,^ null and void, as being done 
yi fraud of that agreement entered into by her bond fide. Under 
this view, the plafritiff in this ease, though unable to sustain an 
action baked on a fraudulent grant of the putneedar, nray Have 
his action against her for damages on account of any legal injury, . 
■which he may have suffered by the illegal act of the putneedar. 
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As, however, the case has not been decided on this point below, 
we proceed, though strictly speaking, it is unnecessary for us so 
to do, to notice the evidence or probabilities of the case, upon a 
consideration of which, looking only to the documents propounded 
hy the parties, the principal sudder*ameen arrived at a judgment 
unfavourable to the appellant. 

We entirely concur in the opinion* expressed by the principal 
fiudder ameen as to the great improbability that* a person like 
the defendant, living either on or close to the property which 
she was about to take in durputnee, would be ignorant of the 
existence of a farming lease over the property, if it existed 
bond fide, or that she would* have paid a large consideration money 
for the durputnee lease without having first ascertained the state 
cf the mehal about to be leased to her. Again, we think that the 
amulnamah granted by the husband of the putneedar to the 
defendant, on the ryots *of the property, raises a primd facie 
presumption, that the collection's were to be rn^ide from the ryots 
direct, and that the farming tease did not then exist. * It^s true 
that on the theory of the plaintiff, the putneedar was acting in 
bad faith to the durputneedar concerning her farming lease, and 
consequently in furtherance of the fraud, the amulnamah would 
be to the ryots direct; this consideration rebuts the primA facie 
presumption above alluded; but it leaves untouched the impro- 
bability we have alluded to above, an improbability which, con- 
sidered together with the admitted bond fide nature of the dur- 
putnee lease, as far as the lessee is concerned, requires very strong 
evidence to displace. % 

Now, on turning to the plaintiff's evidence, we note thaDflthe 
deposition of Kassinath Shaha is that of a rogue in difficulty ; 
he is unable to deny either the durputnee lease or the farming 
lease ; he admits them both to be genuine, but as to \he circum- 
stances connected with them, his evidence fr^m his position is not 
one on which we can place the slightest reliance. 

On the oral evidence of Qooroochurn Sircar and Takoordas 
Haldar, as to the execution of the pottah on the 22nd Jeit 1262, 
and possession taken under it, unsupported, we place no reliance 
at all, and the same may be said as to the kubooleuts said to be 
executed by certain ryots. The only remaining evidence is afford- 
ed by three dakhillas signed by the putneedar, one for 50 Us., dated 
12th Assar 1262, one for 49, dated 11th Assar/tod a thifd for 100 
Us., dated 15th Assar of the same year. The plaintiff, it would seem 
#vas, according to his own statement, dispossessed in "Bysack 1263, 
and the durputnee lease was dated 14th •Assin 1262. He 
is •in possession of three receipts just covering the date* on 
which the defendant's durputnee lease was executed, but of none 
for a period subsequent to that date and anterior to the date 
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of his dispossession. Looking' to the dates which these receipts 
bear, and to the fraudulent conduct of the putneedar, whose seals 
and signature they bear throughout the transaction before the 
court, we are unable to infer from them the validity of the farming 
lease and possession under the*same. . 

Altogether we are clearly of opinion with the principal sudder 
ameen, that the evidence adduced by the plaintiff is quite insuf- 
ficient to establish the bond fide execution on the 22nd Jeit 1262 
of the farming lease set up by him, and we, therefore, on this 
ground, as well as on the legal ground noticed above, affirm the 
decision of the lotrer court, and dismiss the appeal with costs. 

The 30th March 1861. 
H. T. Raikes, C. B. Trevor and H. V. Bayley, Esqs., Judges. 
Case No. 861 of 1860. 

• Special appeal front th* decision of Mr. E. Zautour, Judge of 24- 

Pergunnahs, dated the 2nd March*] SfiO, reversing a decree of the 
* Collector of that district, doled 22nd December 1859. 
Hullodhur Biswas, Tehsildar, on behalf of Chundeechurn Byragce, 
(Plaintiff,) Appellant, 
versus 
«» Moheshchunder Holdar, (Defendant,) Respondent. 

Baboo Vnnodapershad Banerjee, for appellant. 
Baboo Tarucknath Sein, for respondent. 
Held, that * Sbveral petitions for the admission of special appeals from 
paweliQ appaU decisions passed "by zillah judges in suits originally decided by the 
bythe rifiah regime authorities under Act X. of 1859, having been preferred to 
^ctx. ofWsiT *kis court, and doubts being entertained whether such special 
are open to appeals are admissible, v the question was referred to a full bench 
special appeal f or an authoritative decision on the point. 

The government pjieader, Baboo Ramapersaud Roy, appeared 
for the ^appellants in these cases, and argued that the legislature 
intended by the promulgation of A<jt X. of 1859, to get rid of the 
double litigation which prevailed under the old system, and instead 
of allowing a summary suit to*be brought for casual arrears in the 
revenue courts, to be followed by a regular suit in the civil courts, 
to contest the award of the revenue authorities, has made all suits 
of this description cognizable by the revenue authorities only, as 
' the oourfc of firstMnstance, with a right of appeal when the 
judgment of the revenue court was© not made final, to the zillah 
judge or to tne sudder court (see Section 160 of the Act), and that* 
the procedure to be*followed in the hearing and trial of such ap- 
peals is that prescribed for the hearing and trial of regular ap- 
peals in those courts (see Section 161), those appeals, therefore, 
sttould be regarded as any other regular appeals, and would as* 
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such, be open to special appeal under the terms and provisions of Sec* 
tion 372 of Act VIII. of 1859. 

Having very attentively considered the arguments adduced by 
Rainapersaud Roy, we are unanimously of opinion, that the sections 
referred to in Act X. of 1859, favors the construction contended for 
by the pleader, and that the judgments passed in appeal by the zillah 
judges are open to special appeal before this Court in the manner 
provided by Act VIII. of 1859. 

In the first place we wjmld observe, that Section 153, of Art X. of 
1859, declares that in suits under clauses 4 and 7# of Section XXIII. 
and under Section XXIV. of the Act, tried and decided by a collector, 
if the amount sued for, or the value of the property claimed, does 
nob exceed one hundred rupees, the judgment of the collector 
shall be final, arid not open to revision or appeal, unless the deci- , 
sion involves some question of right to enforce rents, or some 
question relating to a title to land. 

It is afterwards provided by Section 160, that " *in qjl suits 
u other than those in which when tried and decided by a collector 
"the judgment of the collector is declared to be final, or when 
" tried and decided by a deputy collector an appeal is allowed to 
" the collector, an appeal from^tne judgment of the collector or 
" deputy collector shall lie to the zillah judge, unless the amount 
" or value in dispute exceed five thousand rupees, in which case 
" the appeal shall lie to the Sudder Court." Hence we find that in 
all cases tried and decided by the collector or deputy collector/ in 
which the decision of the collector is not final, provided the appeal 
is declared by Section 1 60 to be an appeal to the zillah judjl or 
to the Sudder Court, as the case may be, according to the amount 
or value in dispute between the parties to the suit. 

Then in Section 161, we find the rules laid down for*the hearing 
and determining these appeals, and we are specifically told that " the 
" petition of appeal shall be written on the stamp paper prescribed for 
" appeals from the subordinate^ ivil courts with reference to the 
" amount or value of the property involved in the appeal, and the rules 
" in force with regard to the time witnin which appeals from the de- 
" cisions of such courts maybe received, and to the manner in which 
" such appeals are heard and determined, and to all proceedings 
" which may be had in respect of such appeals, shall be applicable to 
" appeals to the zillah judge or Sudder Court under thi^Ac*." 

Now it has been rightly argued, we think, that these words are 
sufficient to show that the legislature intended that "these appe^s 
should be treated in 'every respect as regular appeals in the zillah or 
Sunder Courts, and that Act X. of 1859 having given theright flf ap- 
peal to these courts intended to leave the courts to deal with the ap- 
peals according to their own forms and mode of procedure, and *to 
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place no sort of restriction upon the action of the laws by v/iiieh. 
the decisions of those coiuts are ordinarily governed. It, therefore,, 
naturally follows that as ounnew code of proc jdure ActVlIL of 1859, 
has enacted by Section 372 thaU* unless otherwise provided W any 
" law for the time being in force, a special appeal shall lie to tbV 
" Sudder Court from all decisions passed in regular appeal by the 
* courts subordinate to the Sudder Court/ 1 A special appeal will lie 
from the decisions of the zillah judges in appeals preferred to 
them under Act X. of 1859, to hold otherwise, would presume that 
Act X. of 1859 wa% intended to invest the "subordinate civil courts 
with some new finalities as their, appellate jurisdiction, and to- 
restrict t\e ordinafy power of this court, which we see no reason 
whatever to think, was contemplated by the legislature in framing 
the Ac ': in question. We, therefore, determine, that subject to the 
pre .isions enjoined by Section 372, of Act VIII. of 1859, petitions, 
of special appeals from decisions passed by the zillah judges in 
suits instituted under Act X. of 1859, can be heard and determined 
b/the Sudder Court. 
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Thb 2nd Apeil 1861* 
H. T. Raikes, C. B. Tbevor, and H. V. Baylbt, Esqs., Judges. 
Case No* 569.of 1858. 
Regular appeal from the decision of Major W. Agnew, Principal Assis- 
tant Commissioner of Gowplpara, dated the §Qth June 1858. 

Musstt. Dhunmonee Dabea, (Plaintiff,) Appellant, 
versus m 

Hurkabuttee Jhanee #nd others, (Defendants^ Respondent**. 

Baboos Kishensukha Mooierjee and Onookool Chunder Mookerjee, for 
appellant. # 

Baboo Ramapersaud Roy and Moonshee Ameer Ally, for respon- 
dents. 

Suit laid at Co.'s Rs. 21,017-2-5. 

Plaintiff, Dhunmonee Dabea, daughter of Pumman Jha, deceased, ooS^V^ith 
and wife of Luchmee Jim,- anji mother of Bechoo Jha, minor, ti* e opinion ar- 
sues Hurkabuttee Jhanee, the second wife of Pumman Jna antl}^*^^ 
others for possession of half share of the estate of her father, Pum- that the will 
man Jha. t hT^tiSr 

Plaintiff alleges that her fa^fcr was married twice, first to was not proved, 
Oograbuttee Dabea and secondly to Hurkabuttee Dabea, defen- "^ y^^ 
dant;thathe had two daughters by his first wife, plaintiff and suit founded 
Chummee Dabea; that on the 14th Maugh 1238 B. Q2., he devised JgJ* ^ Jjj^ 
to them by will duly executed his whole estate, both real and per- mUsed with 
sonal, in zillahs Purnean and Gowalparah, in equal 'shares, appoint- cogU * 
ing at the same time their mother as their guardian till they reaped 
majority, and in case of the mother's death, their grand- mother, * 
Gurbani Dabea, who, as well as Hurkabuttee was to receive only a main- 
tenance allowance out, of the estate. That 'plaintiff and her sister 
remained under the guardianship of their mother till her death, and 
then came under that of their grand-mother till 1253, when she 
died, having personally appointed, by an ijazutnamah, dated 6th 
Maugh 1250 B, (E., executed m* conformity with the terms of the 
will, one Kurrum* Jha as her successor to the guardianship of her 
grand -daughters ; that subsequently plaintiff and her sister came 
of age, and their step-mother, Hurkabuttee, with a view to acquire 
their rights, commenced litigation with them and caused an Act IV. 
of 1840 suit to be instituted, which was decicfedin her fatfor >that 
subsequently the aforesaid Hu^abuttee has obtained a certificate 
of administration to the estate of their late father Pumman Jha. 
and by this and other means has obtained possession of all bis 
property, she therefore brings the present action for bx\ 8 aftnas 
share of the property of her late father (most of which is situated * 
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within zillah Gowalparah), to which she is entitled under the 
will executed by him. 

The defendant, Hurkabuttee, in her answer alleges, that the will 
propounded by the plaintiff is arforgery, and was never executed by 
her late husband, and that she is in possession of his estate as his 
widow, to which she is entitled by Hindoo law. 

The Principal Assistant to the Commissioner in giving judgment 
remarks as follows : t€ I do not think that in my experience of civil 
judicature, I have ever met with a case in which the claim has been 
sought to be uphfcld on weaker proof than is adduced before me 
in this suit. The action is based on a will said to have been exe- 
cuted by Pumman Jha in favor of his two daughters, and by way 
of collateral proof, there is the ijazutamah written professedly in 
accordance with the term of the will, which is all the evidence, 
documentary or oral, adduced in support*of the claim. The will I 
reject as spurious/' The Principal Assistant then observes, that 
none qf the attesting witnesses said to be still alive have been 
produced to authenticate it ; that the signature on the will is in 
Bengali, a language foreign to the testator, and that it is strange 
that in so important a matter he should not have used his native 
Nagri; that the reason for tht^name of the testator being in 
Bengali, was probably that a forgery in that character would be 
more difficult of detection than one in Nagri, which could easily 
be collated with genuine signature of Pumman Jha; that in none 
of the suits between the parties, in the different courts, has the 
will or ijazutn&mah ever been produced, and though apparently 
.thij were mentioned in a case before the deputy collector as may 
be seen from his roobookaree dated 20th March 1849, still the 
instruments were not filed before that officer, neither was Hurka* 
buttee a paVty to the suit, so that the plaintiffs could, unchallenged, 
advance any statement they pleased. 

For. all these reasons the Principal Assistant to the Commis- 
sioner dismissed the plaintiff's suit with costs, and she has now 
appealed to this Court from the ^jud^ment of the court below. 
She urges that she has produced the will and the ijazutnamah, and 
that it was the duty of the Court to procure the attendance of the 
witnesses named bf her, and that even on the record as it now 
stands, she is entitled to a judgment of the Court in her favor. 

Itiis needless ft* us to do more than to r&er to the reasons of 
the Principal Assistant Commissioner for the dismissal of the 
case, and td add that we coincide with them entirely. The 
plaintiff, appellant, has taken no steps for procuring the attendance of 
ther subscribing witnesses to the will propounded by her, and simply 
upon the production of two instruments, both of which are cKal- 
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l«ged by the opposite party, she requires a decree at our hands. 
We dismiss the appeal, with costs. 



The 8th April.1861. 
H. T. Raikjbs, C. B. Trevor, and H. V. Baylet, Esqs., Judges. 

Case No. 530 of 1858. 
Regular appeal from the decision of Moulvie Mirzap Mahomed Siddiq 
Khan, Principal Sudder Ameen of Sarun, dated the 22nd June 
1858. * . 

Bhootee Oojha and others, (Defendants,) Appellants, 
versus 
Banee Pershamd, (Plaintiff,) Respondent. 

Baboos Kishenkishore Qhose and Kishensukha Mpokerjee, for appel* • 

lants. * * • • 

Moonshee Ameer Ally, for respondent. * * 

Suit laid at Co/s Rs. 5,866-0-6. 

The plaintiff in this suit is th^proprietor of a Nizamut village HeW vcpon 
called Nyagong, and his plaint sets forth that, having had disputes proof of the 
for some lands with a neighbouring proprietor, which terminated 2rt£S^idt 
m his fevor in 1850, the same person instigated his ryots on part so far back a» 
of the lands to withhold their rent in 1257 Fuslee, # obliging hini^^a^ 
to attach their crops ; tfiat the ryots then had recourse to the de- lands' covered 
puty collector to remove the attachment, and on pretence of^he Skto?bSi» 
lands being lakhiraj and covered by sunnuds in their possession, 1799; and that 
procured the dismissal of plaintiffs claim for the arrears of rent. ^S 1 ^ * 6 ' ^i 
Plaintiff, therefore, brought this action to resume the lands amount- bar an action 
ing to 89 beegahs, and on the ground, that he had always received by one who had 
rent up to 1257 Fuslee, prayed for the reversal of the deputy ^rthem°for 
eollector's order, and to recover three years' rent due to him* up to upwards of 12 
date of suit. # *•■»• 

The defendants "denied the paymenfrof rent to plaintiff at any 
time, and pleaded a lakhiraj title to the lands in suit on several 
Bunnuds, dating from 1171to 1198 Fuslee, tod on the ground of 
long and undisturbed possession for a series of years, pleaded limi- 
tation in bar of the pfciintiff's claim. •« * 
* The principal sudder ameen hys decided, that by the evidence 
adduced, payment of rent was proved up to a recent period, and 
therefore held, limitation to be no bar to the action, and on th8 
mesits, he considered the sunnuds suspicious anduntrustwprthy^and 
decreed to plaintiff the right to resume and assess, but disallowed • 
his claim for the rent of passed years. • 
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From this judgment the defendants have appealed, and the first 
point raised by the pleader for our consideration is, the plea of li- 
mitation, which has been cfVerruled by the court below. 

It is admitted, that the pteintiff has no special right as an 
auction purchaser, and has held the estate since 1198 A. D.; we 
have, therefore, only to determine whether the defendants have 
established as a^fact, that they or their predecessors were actually 
holding the lairds in suit as rent-free at some period antecedent 
to 1790, so as to bring them within the # category of lakhirajdars 
referred to in the Regulations of 1793, to whom the law of limi- 
tation can alone agply. • 

To establish this fact, we are shewn that sunnuds now filed by 
the defendants were registered in 1202 and 1207, which will corres- 
pond with the years 1795 and 1800, and although the quantity 
of land entered as contained in those grants is not equal to the 
quantity now held by the descendants of the grantees, it is quite 
probable th*at the full quantity actually possessed under the gntats 
riiay have exceeded the quantity recorded in them, and we are 
not shown that the defendants have acquired the surplus under 
any other title. The only circumstance set forth by the other 
siae to rebut the inference of the^rants having been in existence 
from their respective dates is, that at the decennial settlement no 
land in Nyagong is exempted from the rent-roll as rent-free land, 
but this in itself is not sufficient to rebut the presumption of the 
existence of rent-free land as recorded in % these sunnuds before 
the year 1790. The presumption, therefore, that arises from the 
registration of these grants is, that whether valid or invalid as 
grants of lands, they were at all events creations of lakhiraj tenures 
previous to the year 1790, and are, therefore, to be classified 
among the grants referred to in the Regulation of 1793, and as 
there is no reliable proof on the record from collection papers 
or othej- documents, that the defendants have ever paid rent to 
any one, these grants are sufficient to maintain a plea under the 
limitation law, against one who might have sued to resume them, 
but has neglected to do so for a period of 12 ye*ars. We, there- 
fore, hold limitation to be now a bar to the present action, and' 
reverse the judgment passed in favor of the plaintiff, with 



Digitized by LiOOQ IC 



i 



I i5i 3 

• 

The 15th April 1861. 

G. Loch and C. Steer, Esqs., Judges. 

CaseNo. # 39of 1859. 

Special appeal from the decision of Mr. A. Little dale y Judge ofNuddea, 

doled the 18th April 1859, reversing a decree of Baboo Kolodanund 

Mookerjee, Sudder Ameen of that district, dated the %fith June 1858. 

Polin Chunder Gossain and others, (Defendants,) .Appellants, 

m versus 
Woomesh Chunder Roy and others, (Plaintiffi3,f Respondents. 

Baboos Kishenkishore Ghosetud Poorunchunder RQy, for appellants. 
Baboos Ramapersaud Roy and Aushootosh Chatterjee, for respondents. 

This case was admitted to a review of judgment by Mr. G. Loch, ^^hat^- 

On the 6th August 1860. . leged rent-free 

An application for the review of the judgment of this Court ^teno**?^ 
rejecting the petitioner's application for the admission of a special khiraj previous 
appeal on 22nd February i860, is made on the following grt>undse^ e ^™^^ r 
The plaintiff in this case, Woomesh Chunder Roy, a putneedar, sued whether the ze- 
to resume certain lands held by the defendant, petitioner, as lakhiraj. ^ indar8 e ^ 1 ^ 
His claim was thrown out by the^wer courts, and a special appeal barred by the 
was preferred, and, on the loth June 1857, the case was remanded f. ene ^|? w of 
to determine whether the*defendant's tenure originated before or rXi in several 
* after the 1st of December 1790. The lower courts have now held, ^iabnsofthie 
that the defendants' title is invalid, but they acknowledge, the princj- the^bove pr<£ 
pal sudder ameen distinctly, and the Judge less clearly, that the land ceeding of the 
was held by the defendants' ancestors as lakhiraj, previous tydke firet JSurt^dis* 
1st December 1790. Such being the case, the counsel for the tinejly finds 
petitioner contends, that the usual law of limitation is applicable ^^nexteS^ 
whether the title be good or bad. The zemindar was -entitled to as lakhiraj pre- 
resume within twelve years of the decennial settlement, but failed TWu^ehow- 
to do so, and the auction purchaser from whom the plaintiff derives ever looking at 
his title, was also entitled to question its validity within twelve years ^^^ o^r" 
of his purchase, but abstained from doing so, and were the estate to be held that this 
again sold for arrears of government revenue, the sale would again *f^t W to i estab- 
expose the petitioner's title to be called in question by the auction Ksh the validity 
purchaser, at any time within 12 years of his purchase. But when J f the rent-free 
the auction purchaser had failed to take advantage of this privilege, therefore save a 
he was concluded by Ais own omission, and'cepld not i^vive and <^ree for the 
confer a right on plaintiff, his putneedar, which he had himsefr lost ^resume?^* 8 * 
by his own negligence. That tne judge is wrong in the conclusion Held, that the 
he has drawn, for he # considers that plaintiff has # a right to resume; ^^^ was not 



because the defendants can .shew no sunnud of date granted between open ? to the 
the*yea*s 1765 to and 1790, nor prove possession previous to 1765, ^e^tfoiL^lrt 
but as the lakhiraj was not created subsequent to December 1790, had mereij u 
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determinewhe- it cannot for the reasons above mentioned, be resumed ; that the law 

S2T In t *SS °^ Ik*"*** 1 * 011 *■ applicable to this case, may be gathered from the 

t e n c e before decision come to by the Privy Council in the case of the Raja of 

and* tf^were' ^ ur( ' wan m*** the E. I. Company, in which it was held, that the 

to apply the respondent's right to resume certain lakhiraj lands held by the 

tatk>n f Held a ?P c N an * i was l 08 *, owing to the lapse of sixty years, the period 

thflJTthe pur- within which • government claims might be instituted. Under 

th 88 »5fc W ^ e pw^ionsof Regulation XIX. 1793, a Zemindar was competent 

remanded, iad *° resume any lands granted as lakhiraj subsequent to 1790, and the 

been mistaken, provisions of section X. of that Regulatidh showed, that limitation 

cSions cited by **id no * a Pply *° 8UC h cases* while section 6 of the same Regulation 

the Judge did gave the Zemind&r only right to resume, and such right required 

n °Contk&ing^ ) ^ es ercised within a period of J 2 years from the time of the 

therefore that permanent settlement, and such was the decision come to by the 

•fid^the* J £m- Court in the ca8e of Ghingadhur Banerjea versus Satcowree Sircar 

cipal % sadder and others, page 501, of the decisions for 1855. 

deemed that Generally speaking, it appears to me that the distinction between 

the tenure was resumption and assessment so clearly marked in the provisions of 

in riou" to e 5£ ^g 111 ^ 011 X I X - of 1793, is not always observed. The word 

eemborT790,the u resumption/' I apprehend, can properly be applied only to tenures 

ixritto b^bmid com " 1 8 under the purview of section X. of that Regulation, which 

by uhe law of were created subsequent to the 1st December 1790, and being consi- 

Kmiution. dered part of the permanently settled* estate, within which thejr 

were situated* were and have always been held liable to be cancelled, 

and their occupants dispossessed. Those tenures which were 

created previousto December 1790, and hell in invalid titles, were 

onty liable to assessment, being looked updn as dependant talooks, 

*" from which the occupant could not be ejected so long as they 

continued to pay the rent. Section 30, Regulation II. 1819, prescribed 

tfie rules uhder which claims to assess such lands should be brought, 

and as no allusion is made in that law to the statute of limitation 

as barring such claims in any way, suits for assessment of lands 

held rent-free from a period antecedent to 1790, were admitted and 

tried, notwithstanding the lapse of ^twelve or more years from the 

date of the decennial settlement. Zemindars also found it more 

convenient to proceed under these rules than to take advantage of 

the power with whSch they were invested by the provisions of 

section 10, of XIX. H93, so that at the present time almost all 

suits* for* land held as lakhiraj, whether befttre or after 1790, are, 

properly speaking, for assessment ;^and not for resumption. Scots 

then for the Assessment of lands held under invalid titles previous 

to 1790, were, as * above observed, admitted and tried under the 

provisions, of section 30, Regulation 11.4819, without reference to 

c the point of limitation, till the decision of the Privy Council, in the 

ease of the Raja of Burdwan against government again raised the 
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question of limitation, which a long course of precedents of this 
Court had decided as not barring such claims, and it was brought to 
issue and determined in the ca$es of Gungadhur Banerjee, page 
501, and Mudhoo Shoodhun Lushkur, page 499, both decided on 
10th September 1855. By the former decision it was ruled, that the 
law of limitation did apply when a Zemindar, not being an auction 
purchaser, had failed to bring his suit within 12 years from the 
date of the permanent settlement, and by the latter it was held, that 
the law of limitation did not bar a suit for assessment preferred by 
an auction purchaser, if brought within twelve years of his purchase. 

In the case of Kinaranj Roy of 22nd May 1 856, page 439, 
when the plea of limitation was set up against the right of the 
Zemindar, to assess on the ground, that the land had been held rent- 
free for more than twelve years, the Court rejected the plea, though 
the case of Gungadhur Banerjee was quoted in support of it, holding 
that " lakhiraj" and " unassessed land" were not convertible terms, 
and that where the lands were no$ covered by any lakhiraj grant at all 
the Zemindar's right to assess was not barred by limitation*. A» 
the ruling laid down in Gungadhur Banerjee's case appeared to 
extend beyond what was intended, and to comprise all cases prior or 
subsequent to 1790, and the decision come to in Kinaram Roy's 
case appeared to militate against it, the Court, when next the question 
eame before it, in Degumber Mittens case, decided on 24th July 
1856, page 617, pointed out how limitation was to be applied. It 
was then laid down, that the Court trying the case should be careful 
to ascertain whether th£ tenure pleaded was one referred to in the 
first three sections of Regulation XIX. 1793, that is to say, whe^ier 
it was really in existence as a rent-free tenure previous to lfyO, 
otherwise the mere circumstance of the defendant's pleading that 
it is lakhiraj land, and that he has so held ft for more than twelVe 
years, cannot bar the operation of the nullum tempuss provision 
distinctly laid down in section 10 of that lato. This is now the 
ruling case. An attempt to set it aside was made subsequently in 
the case of Joykishen Mookerje^t^mw Ornopoorna Dossee, on 31st 
July 1857, when it was held by the majority of the Court, ihat the 
ruling in Degumber's case was a mere obiter dictum, and that under 
the ruling of Gangadhur Banerjee's case, the pita of limitation would 
hold good against a Zemindar, even if he sought to resume lands 
held rent-free subsequent to the 1st December*l?j)0. Thig decision 
was, however, reversed on review,^nd on 10th January 1859, page 8, 
the rule laid down in Degumber Mittens case was finally adopted 
as being the correct principle. # * 

I have for convenience sake collected together the decision pass- 
ed on this subject since that on Degumber Mitter*s case was passed. 
But before proceeding to them I may mention the case of Ablak 
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Roy, decided on 22nd May 1856, page 436. In this case plaintiff 
sought to assess lands admittedly held as lakh iraj, previous to 1790, 
but of which no sunnnd vas forthcoming. He brought his action 
in the double capacity of an auction purchaser of an 8 anna share 
of the estate .at a sale for arrears of government revenue, and of 3 
annas at a sale in execution of a decree, and it was held, that as 
the action had^been brought within twelve years of his auction 
purchase for arrears of government revenue, plaintiff was in time 
as regards th& 8 annas of the land, but out of time as regards the 
3 annas coveredJby his purchase in execution of a decree of court, 
as under this latter purchase he had only succeeded to the rights 
and interests of »the former proprietor, who had allowed his right 
to assess lapse by neglect. 

Subsequent to the ruling laid down in the case of Degumber 
Mitter, is the case of Gunaish Dutt versus Dabakur Jha, at page 759, 
of the reports for 1856, (22nd August.) The suit was disposed of 
under the .precedent of Gungadhqr Banerjee's case, and declared 
to be barred by limitation, the lands having been held tinder a 
sunnud from 1763. The case of Radhakanth Bhuttacbarjee, 
decided on 29th November 1856, page 929, followed the ruling in 
Ablak Roy's case, and it was helithat twelve years' quiet possession 
on inheritance by a lakhirajdar gave him no title as against a 
Zemindar being an auction purchaser, suing to resume within twelve 
years from the date of his purchase. 

.Among th*e decisions of 1857, the first is an order of the 2Sth 
January (page 133) passed in the petition of Ram Ruttun Ghose, 
an^it was held that the Judge was in ertror in dismissing a suit 
to assess on the ground of the defendant's possession of the lakhiraj 
land for twelve years. The first court had found that the tenure 
dated its existence so far back as 1765, and the Judge was required 
to determine whether the tenure had been created previous to 1790. 
A similar order was ^passed on the petition of Shunker Dutt and 
others; reported at page 610 of the decisions of 1857, when the 
judge had likewise held, that possession for twelve years by the 
lakhirajdar barred the suit* The same order* was given in the 
decision of the 22nd October 1857, Musstt. Asaiah Jahan versus 
Sheo Sohaye Singh (page 1502), also in the petition of Ram 
Tunnoo Lahoory and others, on 4 7th May 1857, page 758. In a 
case decided on 23jd March 1 857, page 439, Baryek Anundo Sohaye, 
plaintiff appellant, it was held, that in conformity with section 10, 
Regulation XIX. 1793, the suit to oust a lakhirajdar from land 
•granted in 1811 was not barred by the law of Jimitation. ; 

"VSTe find the same principle affirmed in the case of Joy Kishen 
Mookerjei versus Ram Ram Ghose, decided on 10th February 1858, 
page 194. The case was remanded for the judge to determine 
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Whether the tenure was created previous to 1790. Again in the case, 
of Joy Kishen Mookerjee versus Gopal Sein and others, remanded 
on 1 1 th March 1858, page 408. • In the case of Ram Ruttun Grhose, 
decided on 2nd March 1858, page 340, it was ruled, that before 
applying the statute of limitations to the Zemindar's claim, the lower 
courts should ascertain whether the ^akhirajdar urging the plea 
was in a position to do so, that is, whether he was. in possession 
of the lakhiraj tenure at and before 1790, should the lakhirajdar 
be able to prove that the tenure under which he holds,* existed at or 
before 1790, the lower cfturts were then to proceed to make any 
application of the ordinary statute of limitation which the circum- 
stances of the case required. In the case of Dhunram Doss, an 
auction purchaser, verms Poran Coomaree Burmonee, decided on 
16th March 1858, it was held by the majority of the Court, that 
possession of lakhiraj burmuttur for upwards of sixty years was no 
oar to a suit for the resumption thereof by an auction purchaser. 
In this case the Court lai<fr do^ya the following rule. •" If the 
" limitation principle which has invariably guided the Court* 
u hitherto when deciding on claims preferred by auction pur« 
" chasers, be sound and conformable with law of allowing purchasers 
" to maintain their suits within \9* years of their purchase, not- 
%< withstanding that possession has been held by the defendant 
rr above that period, the ssftne principle must be applicable and 
u must govern cases which, like the present one, have been brought 
" within twelve years of*the purchase, although the holding may have 
" existed at thepermanent'settlement and have continued uninterrupt- 
"ed for sixty years." Itfthe case of Judoonath Hazra versus R^* 
nagur Ghose, decided on 25th March 1858, pa«»e 507, when the judge + 
held the plea of lakhiraj to be invalid, as the defendant was unable 
to prove possession of his tenure before the acquisition of the dewan-* 
tiy, it was held, that he should have considered whether the evi- 
dence adduced was sufficient to prove the exisl^nce of the tenure 
previous to 1790, thereby entitling the holder* thereof to *plead 
limitation against the present acfion. On 10th November 1858, 
page 1614, it was hteld, on the petition af Ram Chand Bose, that the 
question is not whether the tenure set up before December 1790, 
was valid or invalid, but whether the lakhiraj tenure now asserted 
bad been enjoyed as such before that date. 

Among the deeisions*of 1859, are the cases of "Woomesh Qhun/ler 
Roy versus Gour Chand Gossain jjpd others, decided on 2nd June, 
page 717, and of Hureemohun Mookerjee, of 21st February, report- 
ed at page 169. In both these cases the law of limitation was held ' 
to apply, as the judge had found the land to have been^ held»as 
lakhiraj previous to 1st December 1790. 

I have now collected together so as to bring into one view almost* 
all the decisions and orders passed since Degumber Mitter's case 
> was disposed of, on the question of limitation as applicable to suits 
r for the assessment of lauds held # rent-free, and the tourse of decfi- 

• 
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fions supports the view advocated by the counsel for the petition** 
that incases where the land has been held as lakhiraj previous to 
December 1790, the ordinary rule pf limitation will apply exoept 
as against an auction purchaser at a sale for arrears of revenue, and 
against him also if his suit be not brought within 12 years from 
(he date of his purchase, and that auction purchaser whose right 
of action has expired through negfect cannot revive it, and give his 
putneedar a rigjht which he himself did not possess* 

I find that* in the present case, the principal sudder ameen consi- 
dered that the laad had been held as lakhiraj from before the 1st 
December 1790. The judge in appeal does not displace this find" 
ing, but states that under the decisions of this Court of 8th Janu- 
ary 1851, page 7, of 14th December 1856, page 995, and 6th April 
1857, page 549, such grounds are insufficient for establishing a rent' 
free tenure. The first decision quoted by the judge was passed before 
Degumber Hitter's case was tried, and in the other two, the plea 
of limitation does *not appear to Ijave been taken. The existence 
•erf thd tenure previous to December 1790, would of itself be no 
ground for holding that the title was valid, but it would enable the 
holder to plead the statute of limitation even against an auctio* 
purchaser should he have failed tp bring his actum within twelve 
years from the date of his purchase. 

I admit the review to try whether under the finding come to by 
the principal sudder ameen that the tenure was held as lakhiraj 
before December 1790, a fact not denied by the judge, as may be 
. inferred from the reasons assigned for holding the title invalid, the 
resent 6uit is or is not barred by the general law of limitation, 
the Zemindar, auction purchaser, from whom the plaintiff, putneedar, 
derives his title, having failed to bring any action for assessment 
Vithin twelve years from the date of his purchase. 

Judgment. 
This case was admitted to review on 6th August 1860. The 
points to be tried as set forth in the proceeding of this Court, admitting 
the review, are whetherthe lower^courts have found that the tenure 
was in existence as lakhiraj previous to December 1790, and if so, 
whether the Zemindar's claim to resume is not barred by the 
general law of limitation as ruled in several decisions of this 
Court, quoted in the above proceeding of the 6th August. 

Looking at th^o decision of the judge from? which this appeal is 
preferred, we find that the first court distinctly finds that the 
tenure was in existence as lakhiraj previous to 1790. The judge, 
w however, looking^ at certain decisions of the Court held, that this fact, 
was insufficient to establish the validity of the rent-free tenure, 
and therefore, gave a decree for the plaintiff seeking to resume. 
*It is urged for the plaintiff, respondent, before us, that the judge 
does not find that the tenure was in existence as lakhiraj Defotfc 
December 1790, admitting hereby that if the judge had so foundV 
the statute of limitations as ruled by this Court ia other cas$,v 
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ittfldd apply. The judge, after stating what the principal' sadder 
itaeen found in regard to this tenure, says — " In my opinion, the 
w defendants have, with reference to the •undermentioned decisions 
rt Of the Sudder Court in cases of a similar nature, failed to prove 
"that the land in question have been held under a .valid lakhiraj 
M want obtained before the 10th December 1790." 

Pfow the validity of the grant pas not open to the Judge's con- 
sideration. He had merely to determine whether the tenure were in 
eixstence before December 1790, and if it were to apply the law 
of limitation. He has nflstaken the purport foF which the suit 
was" remanded, while at the fame time, we think, he has found that 
the tenure was in existence before December 1790, but not being 
on a valid grant, he thought it was resumable, with reference to 
certain decisions of this Court. It has been observed, however, in 
the proceeding of the 6th A»gust, admitting the review that of the 
decisions quoted by the judge, the first was passed before Degumber 
Mittens case was tried, and in, the other two the question of 
limitation was not raised. Considering, therefore, that the Judge 
concurs with the principal sudder ameen in the opinion that the 
tenure was in existence previous to December 1790, the Court held 
this suit to be barred by the law<4>f limitation, and reversing the 
decision of the judge, dismiss the plaintiff's suit, with all costs. 
* 



The 15th April 1861. ^ 

H. T. Raikes, C. B. Tebvob, and H. V. Bayley, Esq*., Judges. 

Regular appeals from the decision of Mr. J. 8. Bell, Addition^ 
Principal Sudder Ameen of 24-Pergunnaks, dated \6th fune 1858. 

Case No. 484 of 1858. • 
Collector of the 24-Pergunnahs, (Defendant,) Appellant, 

versus m 
Rajkishen Mitter and others, (Plaintiffs,) Respondent*. 

Baboo Ramapersaud Roy, for appellant. • 

Baboos Sumbhoonath Pundit, Chuhdernath Chatterjee, and Obkoy 
Churn Rose, for respondents. •• • • 

• as. g. c 

Suit laid at Co.'s Us. 7,862-15-1-2. 
y • <?aseNo. 512 of 1858. 

Nfemy^phurn Puteetund, tone of the Defendants,) Appellant, 

versus 
tyykishen Mitter and others, (Plaintiffs,) and others, (DefendaatO 

Respondents. 
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Baboo, KisienkUhore Ghose and Mouhy Murkutnti Hossein, for 

appellant. 
Baboos Bumbhoonath Pundit, Chunckrnath Chatter jee, Hamapenaud 

Roy, and Obhoychurn Base, for respondents. 

Suit laid at Co.'s Us. 4,995-4as., lOg. 
• • t 

Held, that This was a suit for possession of a certain lands as belonging 

jSSSSrtM^* P laintiff ' s &lo °^ of Madhubpore or Madunpore, No. 413, with 
oteding u not wassilat for the ptriod of dispossession, aftd was laid at 12,858-3. 
S 5 t W xni nd of ^ e plaintiff avers that beegahs 15£<fc-14-l were surveyed as tow- 
I848,limitatiaii feer of the above*mehal by the Commissioner of the Soonderbuns, 
under that Act ^^ fi na liy received on the 1 7th September 1829, by a decree of tli^ 
ca Hel? >P a&), Special Commissioner. That on this, Doorga Doss Bhutaeharjea, 
that Tptot^ Talookdar of Turruf Ramchunderpore, claimed 759&.,10*. as belori|ing 
pos^telon of to his property of Sooltanpore, that this claim was disallowed by the 
the lands in Commissioner of the Soonderbuns, fc and a settlement made for 1766., 
SSm^e 2 ^e *&>.> 6c. with Ramrutton Mitter, as talookdar of Madubpore. Plaintiff 
of action, but proceeds to state, that in 1836, Kamchunderpore was sold for arrears 
nient^h^^ro- of government revenue, and bought in by government ; that in 1837 
ceived revenue a nd 1838, talook Madubpore was sold and purchased by Ramdhmi 
Is Kto5S£? Dutt and Hurr y Bungh Bose, who sold the talook to the plaintiff. The 
si on, Govern- plaintiff, after this purchase, again endeavoured taobtain possession 
Taffitation of the lands from Sultanpore by the aid of the civil court, but the 
against plaintiff principal sucfder ameen, by his proceeding of the 4th September 
evfdencT-^t 184?1 > refiised to interfere summarily. The^>laintiff goeson tostate, 
pecially with tl^ft he leased 100 beeghas of land in mouaah Madubpore to certain 
3jJ25^ilSo tenants ; but that these last were dispossessed and the crops plundered 
B. s., that the. on the 15th of Agrahun 1248 by the defendant, Kaleedoss Putee- 
lands in suit|[ UI1< j . yfa claimed them as a jote of one Kaleecoomar Mundie, his 
plea (Ted' by ryot in Sooltanpore of Ramchunderpore. A suit was brought for 
plaintiff, in the wrongful seizure of the crops, but was dismissed by the sudder 
Madu b pore, ameeh in Assar 1249, and in execution of the sudder ameen' s order, 
but were in the plaintiff alleges, he lost all possession of about 3333., 6c. of knd 
e^ate r ofRam-viz., the 100 beeghas above referred to, and also 2333., 6c. more, 
chunderpore, The plaintiff adds, that although the ameen of deputy collector, 
ment* 7 under Ramchunder Mittep, measured these lands in 1844, as belonging to 
rights acquired Sooltanpore, and Mr. Campbtell so made the jummabundee in 
a^etrs 8 ^ 1 ? re- l8 4 5 > ^j 1 the s$ttl$ment was made with tfee defendant, but that 
Tenue, and leas- after various references to the Commissioner of Revenue, the Com- 
itehteto leto- n» ssioner of the Soonderbuns, a permanent settlement of 1027*., 1* 
dants. of the 1520 J., as resumed towfeer of Madubpore was jnade on* the, 

that e whew 8 ^e 81st; December 1 851 > **& plaintiff,.at an annual jumma of Rs. 
resumption 394-3-6/ Plaintiff finally alleging tfcat he still remains dispoSsess- 
ShJTabsen^ oW of *« ** 8 *-> fa. above alluded to, sues for possession and mesne 

*• owner of profits of the BlUftie. • 
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The answers of the various defendants bring forward the follow- jumchunder- 

ing pleas. I. Limitation under Act XIII. of 1818, as the suit was P° ree £J3f c ^ 

brought more than 3 years after the 30th March 1847, t(fc date of taking to that 

the first award of the deputy collector on the claim of the plaintiff « 8tate » ^IjJJJJ 

, to a portion of the lands in suit. II. That £216., 4c. of the lands in pJJJSioed by 

* suit were determined on the 5th of IJtbruary 1834, "by the magis- ^J^. Uof the 

trate acting under Regulation XV. of 1824, to belong to Soo^tanpore ^1So«ru)bSt 

of Ramchunderpore. III. That the sudder ameen's decision of w entitled, not- 

tlie 26th June 1842, shews that the plaintiff hadnotrany possession ^ e proceedii^ 

of the lands as is alleged by him on the 15th of i^igrun 1248. IV. taken on them 

That the measurement of 1 244, and the jummabundee of 1245 were £ ^taSTSt 

both formed on the basis of tte measurement papers of 11904*., which Unds clearly 

.recorded the lands to be in Ramchunderpore, and lastly, that as Sf^SSS^ 

plratiff has not been shewn ever to have had possession for 12 years, settled estate. 

heftas barred by the . general law of limitation in section 14, {^ afowner 

Regulation III. of 1 793. of Ramdhrander- 

The government distinctly pleaded that ther lands intuit were a ^^p**^ 

portion of Sooltanpore in Kamchunderpore; that that was a mehsj, resumption 

the purchased property of government, bought at a sale for arrears, jjjjj 6 ^ * \\ 

on the 3rd December 1835 ; that it was at one time under khas collec- then been 

lions, Lie., up to 1250 B. S. ; and then held on a temporary settlement r *^*^j£ 

by defendant, Kaleedoss, from 1251 to 1270. The government admit by electing to 

that the disputed land was at one time wrongly included in Madub- JPp ear * ei %S 

pone by mistake in 1851, in a settlement made by the Commis- court* ^Wo 

aioner of the Soonderbuns, and that government tendeVed a remission **** estopped 

of revenue for the lafid so included by mistake in the settlement th™ "ordinary 

ofMadubpore. • ,^ courts,- ought 

On these pleadings the principal sudder ameen remarked, thatr the SS^^udgment 

plaintiffs' main allegations were that the government in its settle- then *i 

ment of Ramchunderpore, only obtained, ami therefore, only gave the a s* init "• 

rights and interests of a farmer, that part of the land now claimed 

' *s Ramchunderpore by defendant, was decided by the sudder 

ameen's order of the 26th December 1851, to t>e salt lands of 

Madubpore, and that after various enquiry, a settlement of the 

lands was made by the Commissioner of the Soonderbuns on the 

&lst December 1851, with plaintiffs, on the basis of their belonging 

to Madubpore ; and that on proof of these, plaintiff rested his case. 

On the plea of limitation raised by the defendant, the principal 

sudder ameen held^that Act XIII. of 1849 did not ba% the suit, 

inasmuch as defendant based this plea on die decision of the 

deputy collector, ruling on die 30th of March 1847, that 65 

, beegahe of the lan<Js in suit belonged to Madubpore and the rest 

toSfcoifanpore. .While a decision of that kind in # mere demarcation of 

land^fot the purpose of government survey, was in rfo respect a 

ifoal adjudication of the present claim. * 

On the plea of the general law of limitation, the principal sudder 

►, tmeen ruled, that as regarded the point taken by defendant, that this 

* 
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suit was barred, because it was not brought within 12 years from 
the decisira of the magistrate of the 5th of February 1834, dismast* 
ing the Bairn of Ramrutton Mitter, as talookdar of Madubpoai, 
under Regulation XV. or 18$4, tfie plea was untenable, because 
plaintiffe were^ not bound by decisions which affected Ramrutton 
Mitter not being his representatives. The principal sudder amesn 
held further, that no limitation barred this suit on the ground of th* 
decision of the sudder ameen of the 16th June 1842, refusing to in* 
terfere summarily in a case, where plaintiff sought the aid of the 
civil court in an .alleged case of plunder of crops, because this 
suit was brought within 12 years of that date, viz., on the 17th of 
April 1854. 

In regard to the defendant's plea that limitation applied, beeanse, 
the lands were entered in the chittas of 1190 as belon^uuLfc 
Ramchunderpore, the principal sudder aipeen stated, that this jftst 
be determined on a consideration of the merits of the case. On 
those merits, the principal sudder jameen held, that the entry iu 
the chittas of 1190 was of no avail,* as those papers were supersed- 
ed by the chittas of 1228, on which the decree of the collector, 
dated 29th April 1824, recovering ihe lands, and that of the special 
Commissioner of the 17th September 1829, affirming that resump* 
tion were based. The principal sudder ameen held, that as the 
talookdar of Ramchunderpore had not taken any steps to assert his 
claim before the Special Commissioner, and as the Soonderbun 
Commissioner* had disallowed his claim on the 16th December 
1834, the talookdar was barred by the law bf limitation in Clause 
12^.Section 13, Regulation III. of 1828.* The principal sudder 
*> ameen further held, that the measurement papers of 1244, and the 
jummabundee of 1245, by which the lands in suit were regarded 
atf those of •Ramchunderpore, did not injuriously affect plaintiffs 
claim, as government only leased to defendants their rights and 
interests as puiyhaser^ of Ramchunderpore ; that no settlement was 
made tfith the defendant, but was so with the plaintiff, recognizing 
the lands to belong to Madubpore as evidenced by the 6th para, of the 
report of the Commissioner of the Soonderbuns, dated 30th July 1862. 
The principal sudder ameen held this to shew, that neither 
government nor its lessee had any possession of the lands before 
defendant evicted plaintiff on the 11th Assar 1249 B. S., and thai 
therefore by the Sogndferbun Commissioner haviag finally settled the 
land after resumption as those of Madubpore, it was longer open to 
either defendant to deny plaintiff's claim. The principal sudder ameen 
Accordingly decreed the suit for the land as 3446., 13c., 3c. u& found to 
be tha area by the measurement of an ameen on the 15th April 18&8« 
-Referring, however to the fact, that plaintiff had not sued for 1 lyeaft, 
9 months and 24 days from the date of alleged dispossession, the 
principal sudder ameen did not award the mesne profits sued fotl 
but decreed refund of rent from the date of ejectment, 11th Assar 19Z4t 
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t» tfc* Uik of April 1854, and foil wasilat from that date to such 
chte ad possession might be given in execution of the decree. 
These wasilats were declared chargeable pn government.* 

There are two appeals from thi% decision, government appeals 
against it on the whole ease, urging that there is no proof of plain- 
tiff's possession on the date alleged by him as that of his disposses- 
sion ; that he had not been in possession within 12. years prior to 
the institution of the present suit, and consequently is out of court 
u&der the law of limitation) that the chittas of 1190 B. S. are those 
etf the decennial settlement, and prove the possession of the lands as 
part of Ramchunderpore Jby its talookdftr ; that the settlement 
m 1851 of the land as part of Madabpore by the Soonderbun 
. Commissioner was a- mistake, and that government, as auction pur- 
chaser at a sale for arrears of revenue, comes in with all the rights of 
a <9Mbennial settlement proprietor) that thus with this evidence of 
right, and with no evidence on the part of defendant of possession, 
the principal sudder ameenfe or£er determining the lands to belong 
to Madubpore, and decreeing plaintiff's suit, is altogether incorrect. 

Hie representatives of Kabdoss Puteetundo also appeal on nearly 
the same grounds, but especially urge, that the principal sudder 
ameen's holding them barred by the law of limitation is erroneous. 

% Judgment. 

.The points in contention are whether the suit is barred by 
™e laws of limitation, and if not, whether the lands appertaining 
t° Madubpore or Ranfchunderpore. The admitted facts are these, 
I* That the chittas of 1190 B. S. shew the lands in suit to have-^een 
*hen entered in those papers as belonging to Ramchunderpore. m 
II. That Ramchunderpore was in 1836 bought by government at a 
sale for arrears of revenue. III. That the lands in dispute were 
finally resumed by the Special Commissioner in 1 829 in the absence 
of the owner of Ramchunderpore, and (omitting intermediate facts) 
were settled by mistake in 1 851 by the Commissioner of Soonder- 
faons as belonging to Madubpore. IV. That government ad- 
mitting this, and stating that it was a mistake, made a tender of the 
remission of revenue engaged for under that settlement. 

We concur with the principal sudder ameen that Act XIII. of 1848 
does not not apply at all in the case, as the deputy collector's 
proceeding was not «n award of the survey officer, betoken ^these 
parties on the subject matter of the suit. 

On the question, whether the plaintiff is barred by not having 
sued within 12 ye jot from the decision of the magistrate un*- 
dcr Act XV. of 1824, we are clearly of opinion, tnat the nlaintiffchave 
ttft been actually in possession of the lands in suit within 12 years 
ftom the cause of action. As, however, government, the owner j>f 
• Ramchunderpore, has been receiving revenue from the plaintiff 
for the lands in suit up to 1851, that is, within 12 years prior 
to the institution of this Suit as a part of Madubpore. We think, 

i 
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that it is not open to government to plead, as against the plaintiff, 
the general law of limitation, but that the receipt of revenue 
from plaintiff by government as* owner of Ramchunderpore, 
raises a constructive possession on plaintiff's part as owner of 
Madubpore, sufficient as against government (who as owner of 
Ramchunderpore is the -party chiefly urging this plea) to* avoid 
the statutory fear to the hearing of the suit ; and consequently 
that it is sufficient under the circumstances, to avoid the plea as 
urged by the*appellant, the farmer of Ramchunderpore, under 
government. • * 

On the merits, w$ would observe, that government, there is no 
doubt, by its purchase of Ramchunderpore at a sale for 'arrears of 
revenue, purchased all the rights and interests of a decennial 
settlement proprietor. These rights it could transfer out and out 
only by sale, or by way of lease, as it did**> the defendant in the pre- 
sent suit ; but whether it did the one or the other, the question as to 
the extents the estate of Ramchunderpore, would in either case be 
the same. The only auestion, therefore, remaining for our consi- 
deration is, whether the lands in dispute were amongst those 
acquired by government by th£ purchase of Ramchunderpore, 
and subsequently transferred by way of lease to the defendant. 

There is no doubt that the chittas of 1190 have always been 
regarded as the basis of the decennfal settlement in the 24- 
pergunnahs, qpd nothing has been shewn in this case to impeach 
the genuineness of the papers filed before me, as copies of those 
chittas. The principal sudder ameen remarks, that the chittaa of 
ll^h B. S. were superseded by those of 1228 B. S., on which the 
resumption proceedings were based, but this is. incorrect. The 
chittas of 1190 B. 8. could not be legally interfered with by the 
resumption "officers, as they were the basis of the decennial settle- 
ment proceedings of the 24?- pergunnahs. Subsequent proceedings of 
the resumption officers*could only legitimately extend to the lands 
not covered by that settlement. In the present instance then, in 
which the resumption decrees have,* in the absence of the owner of 
Ramchunderpore, encroached tfpon land belonging tt> that estate, this 
last person is not prejudiced by the acts of the special resumption 
courts, but isentitled, Notwithstanding the proceedings taken on them 
in his absence to retain the lands clearly appertaining to his decen- 
nially* settfed estate.* "Had government as owfcer of Ramchunder- 
pore, appeared before them, the resumption officers, and had its plea 
then been rejected, it would doubtless, by electing to appear before 
those special courts, <have been estopped from urging in thfc ordinary 
courts ought in opposition to the judgment then given ajgainst it* 

In these chittas of 1190, the disputed lands are admitted to be 
^J^. 88 those of Ramchunderpore, and we consider, that this is 
tue best proof on the record of whether they were originally compo- 
32J^^ or M *to!>Pore, and in short is con- 

elusive on the i&ue before the courts 
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There is no doubt as the government admits, that these lands 
were in 1 851 leased in farming settlement by the Commissioner of the 
Soonderbuns to the plaintiff ; but it is equally clear, that under the 
circumstances above stated, this wa8 done erroneously. The error 
is explained by the fact, that the charge of the R&mchunderpore 
estate,*as a government Khas Mehal/was under the collector, mnd 
the settlement of Madubpore under the Commissioner of the Soon- 
derbuns, and that these two officers did not c^pamunicate details of 
their proceedings to each^other ; but any mistake # made by govern- 
ment, for which government is ready to make the only compensation 
in its povrar, cannot affect the right of the owner qf Ramchunderpore, 
be the same government or any other party. 

Under all these circumstances, we reverse the decision of the 
principal sudder ameen, and decree the appeal ♦with costs. The 
same order will govern N<T. 512. 



The 16th April 1861. • 

H. T. Raikes, C. B. Trevor, and H. V. Baylby, Esqs., Judges. 

Case No. 5*13 of 1858. 
Regular appeal from the decision of Baboo Punc/ianun Banerjee, ^ 

Principal Sadder Ameen ofRajshahye, dated! th April 1858. 

Rajah Parononath Roy, (Plaintiff,) Appellant, 
versus 
Fuqueeroodeen Mahomed Ayhsin Chowdhry, (Defendant,) ifeff- 

pondent **" *& . 

Baboo Dicarhanafli Milter, for appellant, 

Baboo Kishenkishoie Ohose and Mr. R. Tt Allan, for *espondeift. • 

Suit laid at Co.'s Rs. 13,626. 

Plaintiff in this suit claims 700 beegahs of land as Bheel Buratee, Held on the 
lands in his mouzah of Goureggaon, in pergunnah Bazoo Chup- &*>** <* *&>» 
pah, and mesne profits, and the suit is laid at 13,626 Rs. testimony, un^ 
Plaintiff's main allegations in support of his claim are, that although supported by 
tfee joint magistrate of Pubna had before him a decision dated £Jy document 
28th January 1831, in a case under Act XV. of*1824, brought for the or any evidence, 
possession of Pudobeela belonging to Gopeenathpore, as well as a ^^^the 
boundary given in 4 ftolehnamah of 1167, filed • by proprietors of decision of the. 
Qopeenathpore, which document supported plaintiffs claim, still court d of r the 
tta joint magistrate on the 3rd February 1832, upheld the claii»8rd February 
of the defendants in a case under Act XV* of!824, between ^^Ta^ 
plajntiffsmother *on the one part, and defendant'* ancestor, Sfiera- ameen, basej 
soonissa'on the other, the plaintiffs mother at that time claiming JgSSiyrf %&• 
15 beegahs as of Goureegaon, and defendant 250 beegahs as of Joogufc- aeiMs take* 
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at this time, dah ; that plaintiffs were then minors, and the present defendant 
STw^^ther* 00 ^ occasion to oust plaintiff from other lands ofGoureegaon 
plaintiff or his under cover of the joint m&gistrateVdecree ; that an investigation 
iather^^m wag ne kl by the Police and the ^joint nfegistrate into this matter, 
in 12 years hut resulted off the 3rd of December 1838, in the joint magistrate's 
jrfto d** of upholding the defendant's claim in execution of the award of 1832 
justify" an* i£ under Regulation XV. of 1824 ; that the joint magistrate's order was 
terference with modified, the <ase rqpanded for further investigation, but that it 
of UiepriaS^a was fi truck off, and possession given to tjie defendants of all the 
uudder ameen, lands now 'in suit,*belonging, as plaintiff alleges, to mouzah Gou- 
I^it SISSS fecgaon, the plain^ff then states in detail the boundmes given 
by the statute in the solehnamah of 1167, and in the decision of the 28tn January 
of limitation, jggj between Pudobeela and Gopeenathpore as clearly shewing 
the real boundaries of mouzah Goureegaon, and the lands in suit 
fall within them, and do not in any wa^ come within the village 
% of Goojoodeho, as part of which defendants claim them, the plaintiff 
specifies the* position of the nullah # of Itusoolpore and other land- 
marks, and argues from this, that the various awards adverse to 
his claim have been erroneous. 

This plaint was filed on the 14th of April 1856. 
t The answer of defendant denies that there are any of the 
Bheel Buratee lands in dispute, which, belong to the plaintiff's 
village of Goureegaon, and avers that plaintiff never had any 
possession of the lands in suit. The defendant avers that they lie in 
defendant's village of Goojoodeho, the defendant then argues, that 
the boundaries on which plaintiff relies are not such as he states 
theiv, and urges that plaintiff's arguments and inferences in refer- 
ence to them are erroneous. 
On these pleadings the principal sudder ameen put in issue.. 

I. Whether plaintiff had ever been in possession and been 
dispossessed of the land in suit. 

II. .Whether the lands in suit belonged to plaintiff's estate 
of Goureegaon, or to defendant's of Goojoodeho. 

III. Whether any and what wasilat would be due to plaintiff, 
if the suit were decreed. 

The principal sudder ameen held, that the plaintiff had totally 
failed to prove the first two issues. 

The principal sudder ameen also held, that the proceeding 
under* Act XV. of I&24 of the 28th January 1831, on which plaintiff 
relied as shewing the boundaries of this village of Goureegaon by the 
definition then given of the boundaries of Gopeenathpore, and thus, 
that the lands in suit were in plaintiff's village,*Goureegaon, did not 
w prove that* the lands in suit were in plaintiff's village ofGoureegaon. 

The principal sudder ameen further held, that although thet, 
proceeding of the 3rd February 1*82, dearly gave defendant 
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possession under Regulation XV. of 1824, still the plaintiff had not 
for 12 years after attaining his majority sued, and that the record 
in that ease shewed, that the^alleged dispossession from the lands 
in suit took place in the ■fe-timePof plaintiff's father, who died in 
March 1828 ; the principal sudder ameen concluded by stating, 
that ts this plaint was only filed on the 14th April 1856, plafcitiff 
was barred by the statute of limitations. On the other hand, looking 
to the chittas and other deeds filed ky d^endai^b, the principal 
sudder ameen is of opinion, that the lands in suit belong to defend- 
ant's village of Goojoodeho, the principal sudder ameen accordingly 
dismisses plaintiff's claim .• 

The plaintiff appeals generally on the point of limitation, and 
on the whole merits of the case ; but the only evidence which the 
appellant's pleader adduces in appeal is that of 6 witnesses, and the 
report of an ameen sent dht at the time of the present litigation. 

This oral testimony, unsupported by any. trustworthy docu- 
ment or any evidence, cannot avail to set aside the decision of the 
Poujdaree court of the 3rd of February 1832, nor would the report 
of an ameen, based upon the testimony of witnesses taken at this 
time, prove the fact of whether plaintiff or his father was in posses- 
sion within L2 years of the date of suit, so as to justify an in- 
terference with the concision of the principal sudder ameen, that 
plaintiffs suit is barred by the statute of limitation. Under these 
circumstances, we reject the appeal, with costs. 



The 20th April 1861. *> 

H. T. Raikbs, C. B. Trevor, and H. V. Bayley, Esqs., Judges. *** 

Case No. 320 of 1860. 

Regular appeal from the decision of Mr. A. Abercrombie, Collector 
of Mymensingk, dated the IStAVuly 1860. 

Gobind Chunder Surma Roy and others, (Defendants,) Appellants, 

versus 
Kally Chuhder Surma Chowdh/ee, (Plaintiff,) Respondent. 

Baboo Ramapersaud Roy, for appellant. m 

Baboo Sumbhoonauth Pundit, for respondent. 

SuitJaid at Co.'s Es. 8,367-14*8-12. 

Plaintiff, Kally Chunder Sippna Chowdhree, zemindar of Kismut th Held -' * hafc 
Pexgunna Pookerah, sues Gobind Chunder Surma a*hd others, fop ed^SSSXhe 
arrears of* rent due* on a talook held by them, amounting: to defendant b y 

8q«7 1/iq . • Government 

,367-14-8. • •* was no legal 

Plairftiff alleges that a 4-anna share of pergunnah Poo^erah was, nofcice un <* e * 
in 18 ¥, sold at a sale for arrears of government revenue, amdfsif n 'That 
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moreoTer,pUm- was purchased by government itself; that on the SOth September 
Stitled to°Sie ^ 842, corresponding withlSth Assar 1248, a notice of enhancement 
enhanced rent of rent was*served on defendant, on account of a talook held by 
^^^^•them. That on the 26th April 1840 a suit was instituted in 
the year foi-the civil court* against defendant, that subsequently, government 
whi^ h hl th iDa88 ' ne ^ * te right in the prt>perty which it had purchased, to 
courtedeciined Bhyrub Indernorain Roy, who on the 11th Maugh 1258, sold 
h hi right fc ° *° P^* 11 *^ 8 deceased fathy a 2-anna share of the aforesaid ze- 
«P#o°a putj> naindarp, and subsequently on the 20th Cheit 1257, leased the 
cuiarsum, and*remaining 2-anna \o plaintiff; that by a final decision of the civil 

flSi n tii r date ^^ dated 18t ^ A-P 1 " 11 1 . 859 ' the ** nt of defendant's talook, 
of the institu- Megha Mohunpore, was raised from 545, the juroma asserted by 
^ t °^ p ^: the defendant, to 91 1-H, being an increase of 366-0-1 annually, 
creed iwcor- plaintiff now sues for recovery of rent at the above rate from 
dktfy- the date of the notice issued by government to the 30th Cheit 

% 1266, being a period of 17 years, 6 months and 16 days, minus pay- 
ment amouhtingto 6,548-12-4 with interest, altogther he sued for 
$367 Rs., 14 as. 8 pie. 

The defendant pleads 1st, that a portion of the plaintiffs pre- 
sent claim is barred by the statute of limitations, 2nd, That the 
notice issued by government was no legal notice, as it was not issued 
• in the month of Bysack and Jeit, but in Assar, and as it did not 

specify the certain rent to be paid either in exact terms or 
in such a mode as to enable a party to calculate it accurately. 
3rd, That the plaintiff is not entitled to th$ enhanced rent for any 
period antecedent to the decree declaratory of his right to enhance 
at particular rate, and 4th, that he is not Entitled to interest for 
a period antecedent to the institution of the present suit, no de- 
mand for the rent having ever been made by him. 

Tii^ collector of Mymensingh overruled all the pleas of the 
defendant, and gave plaintiff a decree in full, according to his claim. 
Fi oiu the decree of the collector an appeal has now, under sec- 
tion 160, of Act X. of 1859, been preferred to this Court by the 
defendants below, and they urged exactly the same objection to 
the plaintiff's claim that they urged in the court of first instance. 

On his first objection arising out of the statute of limitation, 
we are clearly of opinion, that even if morally entitled to it, plaintiff 
cannot legally obtain^a decree of** court for any sum due from a 
period m<fre than 1# years from the institution'of the present suit. 
Now the present suit was instituted $n the 8th June 1860, or the 27th 
Jeit 1267, it follows, that plaintiff would be entitled, were there no 
other objections to his claim to any rent which «had fallen due, and 
^ remained unpaid in or subsequently to Jeit 1255 or June 1848, fcut 

his claim to any rent due previous to that time would have* lapsed 
by dftut of tiiae. It is, moreoYer, unnecessary to pursue this point 
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fitrther, for we are of opinion, for reasons which will be stated below, 
that plaintiff is not entitled to rent even for twelve years before 
the institution of the suit. • • • 

On referring to the notfe issued* by government, when in pos- 
session of the estate of PooKerah, which is the basis, of the present 
claim, and to which defendant's second objection looks, we find, thac it 
is in no way a legal notice under Regulation V. of 1812 ; it was issued 
in Assar 1249 or September 1842, it is a. general notification to the 
possessor of the shares in land, and is not specific as *to the amount 
of rent to which the parties will be liable, but it merely states,, 
that deductions of 30 per cent will be made from the actual rent 
"of the ryots, and a demand made accordingly. No# sections 9 andl 0, 
of Regulation V. of 1812 prescribe, that the notice shall be served 
, on or before the month of Jeit in the year for which the enhance- 
ment is claimed; that the notice shall mention the specific rent, 
that is, on a liberal interpretation, it shall state, if not the exact 
year, at least some figures, Vhicb, by an easy calculation?, will show 
to the tenant what rent he is required to pay, and also that the 
notice shall be served, if practicable, personally on the tenant, and 
if that be not practicable, be aflb&d to his residence : a notice of the 
nature of that issued by government, is clearly, therefore, no legal 
notice at all, and plaintiff's claim as founded on it necessarily falls. 

But the question remains to what is plaintiff entitled, and in 
considering this point, the court takes up the 3rd objection of the 
defendant, appellant, which is, that plaintiff is only entitled to the 
enhanced rent for a period subsequent to the decree declaratory of 
his right to enhance. • % 

We gather from the pleader for the plaintiff, respondent, Shum- ' 
bhoonauth Pundit, that two suits for a declaration of a right to 
enhance were instituted, one by government in 1844 'decided m 
1862, and second by the present plaintiff, which was decided on 
the 8th December 1857 or Augran 1264, the first decree is not filed 
in the record, but the second clearly and distinctly declares plain- 
tiffs right to assess the defendant's tenure at 911-8-10, no claim 
for rents at that rate were made in that suit, it was simply for a 
declaration of a right to assess ; it follows that plaintiff is entitled 
to claim the enhanced rent from the commencement of the year 
following that decree, viz., from th*e commencement of 1265 B. (E. 

It is clear from the*plaintiff , s claim as admitted by his» pleader, 
that he has collected all the renii at the old rate, amounting to 
8,900, his present claim is merely for the difference between the t 
two rates amounting; yearly to the sum of 366-P-l ; to this differ- 
ence for reasons given above, we consider plaintiff entitled to 
for thenars 1265 and 1266 altogther for 732-0-2, and we/therefore, 
give him a decree for the same ; it is admitted that no demand 
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was made for rents at the enhanced rate from the defendant, we, 
therefore, under the precedents of this court, consider the plaintiff 
entitled to interest only •from the'date of the institution of the 
present suit to the date of reafizatioi# The costs of this suit will 
be borne by the parties in the proportion of the amount of the 
claim decreed and dismissed. 



The* 22nd April 1861. 
. H. T. Raikes, C. % B. Trevor, and H. V. Bayley, Esqs., Judges. 
. Case No. 523 of1858. 
Regular appeal from the decision of Baboo Jioorgapersaud Ghose, 
Additional Principal Sudder Ameen of East Burdwan y dated 22nd 
June 1858. 

• Surujnarain Gosain, (one of the Defendants,) Appellant, 

• versus • 

• Musst. Murhum Sukhee Gossain, (Plaintiff,) Respondent 

Monlvce Syud Murhumut Hossein, for appellant. 
Baboos Kissenkishore Ohose ahd Onoocoolckunder Mooketyee, 
for respondent. 
« rs. a. g. c. k. 

Suit laid at Company's Rupees 9,522-10-2-2-2. 
in tho ah-* The object of this suit was to set aside a deed of gift, alleged by 
SSSion anHi t \Surujnarain to have been executed by the plain- 

any tmstwor >ur, bestowing upon him, as her reversionary heir, the 

thl e ^T C !io* f her husband, deceased, in tfie family property. 

of a deed oi ffstates, that on the death of her husband, she became 

passed^ decree joy during her life-time, the property of her deceased 

to cancel the had entrusted her seal and accounts to the custody 

Genuine 3 n ° fc a > win*, married the daughter of her husband by 

and acted as her agent in the management of her 

he defendant, Surujnarain, is the son of these persons, 

and grandson of her husband, and advantage having been taken 

of her absence from the family residence at a bathing ceremony, to 

secure her seal, which had been left in charge of Pudonmonee, the 

wife of defendant ; tne deed in qviestion was fabricated, by which all 

her husband's property was bestowed upon Surujnarain and immediate 

effedt given to thfe Jftne by Surujnarain's applying to the moonsiff 

of Bamunnai;ah to substitute his ftame for the plaintiffs in a suit 

« then pending in his court for arrears of rent ; that plaintiff having 

become almost immediately aware of the fraud? practised%gainst her, 

k petitioned the moonsiff to reject the Meed of gift and to rtfuse 

compliance with Surujnarain's request, but the moonsiff would not 

Accept her repudiation of a deed admittedly bearing her seal, ^nd 
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failng to alter this decision on appeal to the judge, she brought this 
action to cancel the deed in question. 

The defence set up denies any fraudulent use of the plaintiff's 
seal, and alleges that the ddM of gift was voluntarily executed in 
Surujnarain's favour out 01 love and affection, and iter near rela- 
tionship to the plaintiff's husband. 

The additional principal sudder ameen, on the evidence adduced 
before him, and the probabilities of the casfe held the de^d to have been 
fraudulently executed without the knowledge of the plaintiff, and 
to be of no effect, and dtecreed in favour of plaintiff, with cost* 
against all the defendants. • 

Surujmirain has appealed on the merits, and Bis pleader argues, 
that as plaintiff aftmits the genuineness of the seal attached to the 
deed, but impugns it upon the ground of fraud and absence of consent 
upon her part, the principal^sudder ameen was bound to accept the 
deed until the plaintiff could prove that her seal Jiad been surrepti- 
tiously used ; and that the discrepancies adverted to by th£ principal 
sudder ameen in the evidence of the witnesses, afford no relevant 
grounds for doubting the deed. The pleader states, that appellant is 
the heir of plaintiff's deceased husband, by whom he was brought 
up ; that the plaintiff in consideration of this, had executed the 
deed in his favour to place him at once in possession of his 
maternal grandfather's property. He denies that the seal was ever 
left with his mother, or that his father was agent for. the plaintiff. 
m Judgment. 

We find that the deed purports to have been executed on the 
llthofChyt 1260;thsfcno consideration passed, and that €le 
plaintiff on the 18th of the same month, when the deed was made, 
the ground of an application for Surujnarain's name to be substitute4 
for plaintiffs in the court of the moonsiff, in a case then pending, 
publicly repudiated the deed and declared i^to be spurious. No 
reason is assigned for the gift, and in the face of a denial so 
prompt and public, we require strong grounds of probability and 
direct proof before we can confirm such a document. Nothing really 
trustworthy is, however, forthcoming'to bring convection to our 
minds ; that the deed of gift was executed by the plaintff, and we, 
therefore, confirm the judgment of the lower tfourfc, with costs of 
this appeal upon the appellant. . 

#-. 
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Thb 22nd April 1861. 

H. T. Raikes, C. B. Tbbvob, and H. V. Bayley, Esqs., Judges. 

Case # No. # 522oQ858. 

Regular appeal from Ike decision of Baboo Doorgapernaud Qkose, 
Additional Principal Sudder Ameen of East Burdwan, dated the 
22nd June 1558. 

Jugjlanund Gostain, (Defendant,) Appellant, 
versus % 
Musst. Murfiura Sukhee Gossain, (Plaintiff ,) Respondent. 

Moulvee Syud Mushumut Hossein, for appellant. 
Baboos Kiskenkishore Ghose and Onoo&oolcAuntfer Mooierjee, for 
respondent. 
A defendant, This appeal is on the part of one wh© was made a defendant in 
rarooAdd 1 the the case brought by plaintiff against Surujnarain Gossain, whose 
defence set up appeal No* 523 on the merits, has been this day decided, 
t^defendant • The appellant before us is a member of the family, and was 
in the case, accused by the plaintiff of being the person for whose benefit the 
^Toonnected deed propounded by his co-defendant, Surujnarain, was created, and 
with the cause on the finding of the lower court, the appellant has been made 
toffUuTooeb!. jointly liable lor the plaintiff's costs. It is on the point of costs only, 
* that appellant prefers his objections to the judgment passed. After 
perusing the answer to the plaint filed by the appellant, and the 
grounds of {he judgment passed by the court below, we see no 
valid reason to charge costs upon this appellant. He neither sup- 
t po^ the defence set up by the defendant Surujnarain, nor does 

♦ *-* the plaintiff's case show any evidence to connect him directly with 
the fraud practised upon her. 

* Under these circumstances, we reverse the order of the additional 
principal sudder ameen, awarding costs against this appellant, and 
decree him entitled W receive his own costs from the plaintiff, both 
in this* and in the court below. 
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The 24te Apeil 1861. 
H. T. Raikes, G. Loch, and H. V. Bayley, Esqs., Judges. 

Regular appeals from the derision ofiBaboo Wqpendur Chunder Nya* 
ruttun, P. S. Ameen of Jessore, dated 30th April 1858. 

Case No. 379 of 1858. 

Mr. T. J. Kenny, (Defendant, ) Appellant, 
versus m 

Anandbhooshuft Deb Roy, (Plaintiff,) Respondent. 

Mr. R. T. Allan and Baboo* Ihurokally G/wse, for appellant. 
fiadow Smnbkoonath Pundit and Sreenath Dassfmid Mr. J. W. B* 
Money, for resftaldent. 

Case No. 350 of 1858. 

2\ obinchunder Muzoonfdar and others, ( Defendants,) Appellants, 

versus • 

Anandbbooshun Deb* Roy, (Plaintiff,) Respondent. % 

Baboo* Ramapersaud Roy and Hurrokally Ghose, and Mr. R. V. 

Doyne, for appellants. • 

Baboos Strmbhoonath Pundit and Sreenath Bass, for respondent. 

Suit laid at Company's Rupees 8,509-3-10-10. 

The plaintiff on the fith of August 1S56, sued for declaration ofj^ enmC etotfae 
right to, and for possession of 800 beegahs of land in mouzah Peer- facteofthiscase 
pore, as appertaining to^Turf Jungly, pergunnah Mahomed Shahee, in do^mt^e*^ 
reversal of the award j of the survey. He also sued for rjsne «>nt course of 

/• lr , ^*^ rjauaandother 

proms. . lSdSrtopo- 

The plaintiff's allegations in his plaint were these,, viz., thatgr aphica 1 
a portion of the western side of mouzah Peefpore having Been washed o^tftrTthe 
away by the powerful current of the river Coomar, gradually formed k e v e n'u e 
into an accretion in connection with it on *the south-east of the surveyors dow 
village, and on the north-west of the three mouths of the river Coo- compass, with- 
mar Jhurjhuria alias Kallgungfee. The plaintiff states, that he Sj^S^JjSnS 
always had possession of the land in*suit, as such increment to his^l^y °k m d # 

village of Peerpore : that a resumption suit for it was brought and as the 
-" - - l - J - • — - ■ ° Court see that 



against him as such party in possession, while. plaintiff's estate was the position of 
under a manager appointed by th6 Couri of Wards, and was aban- these and the 
doned, plaintiff remaining in possession as befijpe j that thia manager tafiyiS^iscose 
then became the farmer of the land, and on trie exipry of his farm, in the maps 6i 
the appellant, Kenny, took afarm^of these lands, and on the 14th March ^Ahe sanw 
1 H48, presented a petition to the collector of Jessore setting fortn in the maps oi 
that the Jhurjhuria Coomasonthe north-west o/Peerpore^had #&sh- d^reenuv^ea 
ed Sway, much land from the north-west side of that village, which the Court id* 
had accreted on the south-west ; that some of the land so wasted fo^^iattei 
away might probably re-form, but that the proprietors of talook maps as more 
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reliable docu- Tribeeree were about unjustly to claim some 50 or 60 beegahs fiot 

S?p ?Tthe on tteir own # »* e °f the Coomar river. 

darogah. The plaintiff then proceeds tp state in detail, the various enqmrfe 

th? •?£& ^ an( * ^P 01 ^ 8 x ? a ^ e on the subject of these lands. It is added, that; 
•flbrdedby the when the survey took place* defendant Kenny caused the landfrih 
mapMtisciea^ suit to be improperly surveyed as part of Tribeeree, he hafhfe 
of the e Coomar intermediately* taken a putnee of that talook ; that plaintiff tod 
k** 1 ?*.. dri«dall necessary *steps to have this improper survey corrected, %tt 
lands formed as without success, and that as plaintiff was a*minor, Kenny was enabled 
alluvial on the to hold possession, and take the profits during his whole lease, vk, 
direct co'nt^ U P *° 1260 B - S -<5 th ^ the plaintiff reached majority in 1261 ; 
g u i t y and that de£ Aidant Kenny then applied for a farm of JJeerpore, which tffc 
tuh the* °lindJ P* m f ' a by plaintiff on the 27th Assar 1261, the words " excepfctfe 
of Peerpore, Ian/ f the village of which possession has been lost" being kiserC- 
of T^be^r^ ed il * he tnbooleut ; that till then plaintiff received the full fartftittr 
were separated rentte of Eeerpore ;*but that since the above date, he has not received 
^*^ i t ^^ s d *" ihe? 1 rents of the lands in suit, which are part of Peerpore, and 
th*> kh ai or plaintiff thus fixes that date as the one of his dispossession* The 
laadown^^A pk" 1 ^ pl ea( k> that the boundaries of Tribeeree and PeerjwTe 
in the survey respectively have been always admittedly defined by the Coomar. 
thS^i ^ th Q a *^at ^ ^ e ' an< * s * n su ^ are oa ^ ne Peerpore side of that river. 
a»een and they must properly belong to plaintiffs Plaintiff accordingly Ws 
decreenuvees f or the above 800 beegahs, with wasilat and interest, laying bis 
SSrlbtiK claim at rup&s 8,509. .... " f 1 

view, the dis- Kenny, defendant, answers, urging certain objections in bar, *(w&\ 
und^r t^prl^ w * ? ^ ^ e P r ^s en t appeal is not directly connected, and which siftl 
▼iaoa. of.r^^u- not therefore be noticed); and on the merits he pleads, that the 
lSiTap^rtaii lands do not belong to Peerpore, and were never Held by the farmers 
to the village ot of. Peerpore as part of that village; further, that the 50 or '60 
S*? rpore * beegahs which are referred to as having been claimed by this defen- 
dant as Peerpore, improperly taken by the Tribeeree talookdar#as 
theirs* were lands quite distinct from those claimed in this case"; 
that no date is given in the plaiiri as that of the alleged diluvioii 
on the west side of Peerpora; that the resumption case could have 
on reference t6 the lands 50 or 60 beegahs referred to in defendant's 
petition, as the resumption case was struck off on the 28th May 18^ 
and his, defendant's petition on»the 18th March 184-8. 

I^enny admits^ ttofc the Coomar divided Tribeeree and Peerpore, 
Tribeeree being to the south-west of it, and Peerpore to the north- 
east of it ; but alleges that the former bed of the Coomar having 
^filled up, the new river now intersected the land of Tribeeree. It fc 
alsa pleaded, that the original survey proceedings are correct, a»tt 
1 have nevdr been set aside on any of the appeals made by plailftitf. 

!£he defendant avers, that the real Coomar river now run* i& Ws 
putnee talook Ramchunderpore, pergunuah Burfuteegunge ; 
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on the wedt of Tribeeree, where the lands in suit have now formed, 
the Jhurjhuriah channel formerly went issuing from the old Coomar 
river ; that on the olod river closing its Vaters, extending over the 
Jhurjhuria channel, overspread the lands of Tribeeree under the 
name of the new Goomar ; that the deviations o* th.5 river Coomar 
were, first on the* east bank, and then on the west ; but that 
the Coomar tftill remains in Tribeeree as befofe $ and conse- 
quently the plaintiffs claim, that the diluviatioas which have 
formed the lands in suit are diluviations of JPeerpore is quite 
incorrect. 

The zemindars of Burfutfeegunge, also defendant, claim the land 
as part of their zemindary, including Turuff fiamch nderpore, 
Tribeeree, &c. Tney admit Kenny's lease from them, and ^ny that 
the land ever belonged to Peerpore, or were diluviated fr< ; t, or 
were ever held in farm by* plaintiff's manager under the Cc rt of 
"Wards as farmer, or by Kenny, in the same character subsequently. 

Upon these pleadings the principal suader ameen put in Issuf , 
whether the lands in suit belonged to Tribeeree or "Peerpore ; if to 
Peerpore, whether plaintiff was entitled to possession on a reversal 
of the survey awards, and whether he was entitled to any and what 
mesne profits. 

The principal sudder ameen held, that the lands in suit were an 
alluvion accretion to plaintiff's village of Peerpore, as shewn by the 
evidence of witnesses ; that Kenny, when he hadrno interest in 
Tribeeree, claimed the*lands in suit as part of Peerpore, where he 
then held a farm ; and tjiat when the lands were resumed as Peernore, 
no one as interested in Tribeeree claimed the lands for thisMast i 
village. The principal sudder ameen adds, that the maps of an 
ameen and of an amlah of his court, support plaintiff's claim, and 
the testimony of the witnesses who depose to its correctness. On 
the above grounds the principal sudder anteen decrees plaintiff's 
case with mesne profits and interest, the costs of suit with interest 
being charged against the defendant, Kenny. 

There are two .appeals to this Court from the above decision. 

In the one, Kenny appeals, firstly on the general grounds, that 
plaintiff's claim has not been duly proved ; next, that the Regula- 
tion II. suit was struck off on default, and no proprietary rights were 
adjudicated thereby ; and lastly, that his (Kenny's) petition relied 
on by the principal sudder ameen had no reference to the* lands 
now in suit ; and that the amefen's report was collusive ; and that 
the lands jn suit appertain to Mouzah Tribeeree, that they had been 
formerly held by Nobinchunder Mozoomdar and others, and having 
befcn washed away from Tribeeree had re-formed on alluvion, and 
then under the provisions of Regulation XI. of 1825, the decree in 
favor of the plaintiff as proprietor of the altogether distinct village 
of Peerpore was erroneous. The other appeal is by the Zemindars 
of Tribeeree, and is based tery much on the same ground. 
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Judgment. 
In this case it is admitted by both parties, that the river Coomar 
did divide their respective estates. • The question now to be de- 
cided is, whether the lands in gait are part of Peerpore being accre- 
tions to that Tillage from the old channel of the Coomar having 
dried up, and the new stream' having deviated in a south-westerly 
direction, has * left those lands to the west as 'alluvion ^of 
Peerpore. Tbp appellant relies upon a map prepared by a da- 
rogah, who was deputed to make a local investigation after tlm 
-lands had been resumed under Regulation II. of 1819, the regis- 
tered maps drawn by an ameen and the decreenuvees of the 
principal sudder aineen's court. 

One of the main differences jn these maps,' <nd the one isost 
affecting the decision of this case is, that in the darogah's map 
the former stream of the Coomar is represented as running nearly 
east and west, partly dried up aud partly with water, and the d»- 
puted lands are represented as lying on the south side of that 
stream with Ramchunderpore and Tribeeree, that is, with appel- 
lant's land and Peerpore and Goalpara of plaintiff's estate are 
shewn by it to be on the north side of the stream. 

In the maps of the ameen and decreenuvees relied on by res- 
pondent, the old bed of the Coomar is represented as dried up ; tin 
present stream is shewn to have taken a south-westerly course, ad 
the lands in dispute to have directly and clearly joined as alluvion 
lands on to Peerpore. It may be added, that the maps of the amtefc 
shew that the dried up bed of the old Coomar did not run so direct* 
ly ^tst west as is represented in the map of the darogah, but wifca 
a considerable south-easterly start. « ,: : : 

" . Setting aside for the present the oral testimony in the case, we 
find that the revenue survey map of these villages executed in 1854 
^ and 1 855 (this suit be^ag filed on the 6th August 1856) shews the 
* course of the Coomar to be in accordance with the definition of its 
course laid down in the maps of th^ ameen and decreenuvees, and 
the position of the alluvial land in these last maps, viz., as an ac- 
cretion to Peerpore, also corresponds with the revenue survey nu^. 
Now in laying down the present course of rivers and other 
leading topographical delineation^ of country, the Revenue Sur- 
veyors do so by scale and compass, without reference to disputed 
claims of any kind,* when, therefore, the Court see that thepositionsof 
these and the adjoining land tally ic this case in the maps of .the 
survey, with the same in the maps of the ameen and decreenuvees 
the Court are inclined to prefer these latter maps as more reliable 
documents. than the maps of the Darogah. • 

Some stress is laid by the principal sudder ameen on tfie fect# 
that when Kenny was farmer of Peerpore, he claimed part of tbf 
lands now in suit as belonging to Peerpore and not as now to 
Tribeeree, and J-he appellant pleads that the principal sudder ; 
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ameen has altogether erred in this, as the lands are in no respect 
identical, and indeed it has been farther argued, that as the same 
interests were not involved when Kermy made this claim, as are 
-row, he is not bound by this petftion then. The petition dated 
14th March 1848, then claimed some 60 beegahs m belonging to 
JPeerpore, and as having accreted from the diluviations of the Jhur- 
- jhurea Coomar river to the north-west, and alluviafced to the south 
utest, i. e., to the north of the old bed of the Coomarjtakmg that bed 
ittom the darogah's map jelied on by the defendant. In the present 
<aae the identity of these lands is not very clearly shewn, but we> 
tdonot think it necessary *fco remark further on this point, because 
on the evidence afforded by the maps, it is clear tbat the old bed of 
"the: Coomar having dried up, the disputed lands formed as alluvial 
jtrn the site and in direct contiguity and connection with the lands 
of Peerpore, while the lariBs of Tribeeree separated from these dis- 
puted lands by the khal or smaller stream laid down both m the * 
survey maps and in those of the ameen and decreenuf ees as thus 
defining them. In this view, the disputed lands will, under tfle 
^revisions of Regulation XI. of 1825, appertain to the village of 
Peerpore. 

It has to be noticed, that the appellant's witnesses depose, that 
*he Coomar made an irruption into the lands of Tribeeree and 
intersected them, leaving them on both sides of the stream. 
;.: But this evidence is contradicted by the mose trustworthy 
definitions laid down ia the maps of the survey and the ameen and 
^decreenuvees. On the whole record then, we see no reason to interfere 
with the decision of the court below, and as both appeals are &*ed _ l _ 
on the same grounds, we dismiss both with costs. 

- 

_i • • 

The 25th Apeil 1861^ 
H. T. Raikes, C. B. Trevor, and H. V. Baylet, Esqrs., Judges. 
Case No? 584. of 1858. 
Regular appeal from the decision of Mr. J. Jfe&ton, principal 8uddsr 
?< Ameen of Tirhoot, dated the Wth July 1857. 

Anand Gopaul Suhaye,#(Defendaiit J Appellant, 
&'■ versus * # ^ 

Musst. Dursun Koowur, (Plaintiff,) Respondent. 
Baboo Sumbhoonath Pundit and $fr. R. T. Allan, for appelant. 
Uaboo Ratyapershad Roy and Moonshee Ameer Ally, for r^ppondent/ 
Suit laid-at Co/s Rs. 14,729. ^ * 

The plaintiff in this case sued on the 28th August 1856, as the ^JJ^^bbE 
widow of her deceased husband, who, it is admitted, died on the 15th doo ^J&ow m^ 
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ngfor mMnu. Bysack 1289. Defendant is the brother of the plaintiffs hu*ban& 

vStof herbal Plaintiff* 8 «uit is for possession of an8-anna share of mehals Madufe- 

*nd refining pore and Manjee, with mesne profits.* Plaintiffs allegations are, ih#r, 

Sain? 7 arela* ner husband and defendant held'various propertiee separately shaft 1 

ion of t>-ust ©x- and share alike, *and lived separately till the death of the former, oh 

Ste^Umita- wn * ca plaintiff, as his widow, took possession of her husband's 

ion win not property ; but that when she wished to have her name registered'** 

!a?fuit. fc3 bftr ^^ ®* ^ # > 8ne » was opposed by defendant, who produced an agree* 

Held that th© ment or ikrar purporting to have been qtecuted by her on the 

^^titte^to ^ lsfc 0ctober 1*43,* by which she agreed to give up all claims to- her 

he property, husband's property ^ on receiving an ei£ht anna share of mehals 

i? ited "^* Madubpore andM unjee ; that this ikrar was not agreed to by her on the 

.he P iknradm£ date of its alleged execution ; that .for some time cfispates continued, 

«d by the de- but she (plaintiff) remained in possession of all her deceased Into* 

for possession band's property, and was about to sue in * the civil court about the 

►fthesAe and year 18*5 for registration and declaration of her right, when the 

UspossesXn^ defendant and others pursuaded her to accept the 8-anna shargirff 

issin 1252 are mehals Madubpore and Munjee, mentioned in the alleged ikrab*, 

?ro?ed! e nily an( i stte did accept it ; that the defendant, however, did not give her 

Decreed ac the property in question as promised, but demanded a portion of ft 

wdingiy. himself, and did not give over to her the leases belonging to it, and 

j that finally the defendant dispossessed her from the 10th Agran 

1252. Plaintiff, therefore, sued under the ikrarnamah for the tare- 

perty to which«she was entitled under it. 

Defendant pleaded limitation, stating the eause of action to hvAk 
commenced on the 15th Bysack 1239 or Agril 1832, but that evijii 
^^ > takiL^ the cause of action from the date of the ikrar, viz., SUA 
October 1848, plaintiff was barred by the statute of limitation ; defen- 
dant also denied that plaintiff was dispossessed on the 1st Agf&h 
1252, arguing that as before that date plaintiff had repudiated tfcfc 
ikrar, she could not say* that she was in possession under that derf 
• the defendant further denied, that plaintiff's husband and hiidsS. 
lived separately. * " 1r? 

The principal sudder ameen summoned the defendant as a witness, 
on his refusing to appear, the case was decided ex-par te ; but ttfe 
principal sudder ameen took up the plea of limitation as on ttfe 
record, he held, that* it was clear from a petition of defendants 
16th January 1854 , % that defendant admitted plaintiffs* posses£torf<Jf 
the property referred to in the ikrarnamah, and that with reference 
to this and o^Jhter documentary proofs, plaintiff's possession, till her 
alleged dispossession on the 1st Assin 1 252, was proved ; that from 
that date to that of «suit, 12 years not having* elapsed, {he law of 
v limitation . did not apply, further that 12 years had not fc elap»ed 

from the date of plaintiff's acceptance of the terms of tJr 
iktar to that of suit. On the merits, the principal sudder ame 
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1 

has held on the evidence, that plaintiff was entitled to a declaration 
of her right to, and to be put in possession of the property 
entered in the ikrar with mes&e profits, from date of dispossession 
{1st Agran ' 25£) to date of ascertainment in execution and interest 
r on them, from the latter date to that of realization^ 

Defendant appeals, urging, that limitation bars the suit, plaintiff 
never having had possession or been dispossessed on the 1st of 
Assin 1252, and that the finding of the principal sudder ameen 
xjn the evidence adduced by plaintiff is incorrect. 
* The first point to be noticed in this case is,*that the defendant 
when summoned to appear«as a witness under Section 24, Act XIX. of 
1853, was recusant, and the case was decided Sgainst him ex-parte. 
He now appeals'tfrpon the record % The plaintiff, respondent, objects 
to the hearing of the appeal, firstly, as under Act VIII. of 1 859, there 
is no appeal from such aH ex-parte decision, and secondly, because, 
under Act XIX. of 1853, the defendant cannot appeal. "We, however, 
are of opinion, that this b&ng a»case decided under the oM procedure, 
there is no occasion to consider the effect of the new code *of 
procedure in respect to it, and that under Act XIX. of 1853 there is 
nothing to prevent the defendant, whose case has been decided 
cx-parte, appealing on the record as it stands. 

. It is clear, that in this case, plaintiff sues under the ikrar. The 
jr^cord shews that defendant himself pleaded the execution of that 
ikrar in the collectorate, on the 16th January 1854 ;.the ikrar must 
-therefore be taken as $he deed with reference to which this case* has 
to be considered ; the terms of the ikrar clearly sfiew, that plaintiff 
accepted an 8-anna share of mehals Madubpore and Mui^Je as 
maintenance, giving up all claims to the rest of her hushand's pro- 4 " 
perty. We are of opinion, in accordance with the recent decisidh 
of this Court, that where land is sold for in lieu of maintenance, 
there, as between the relatives of the widow's husband and the 
vidow herself the relation being one of trust, the sujt is not 
affected by the law of limitation. We further think upon the 
evidence on the record, that plaintiff's possession of the property 
entered in the ikrar, and now sued for, and her dispossession from 
1st Assin, 1252, are sufficiently proved, and that she is consequently 
entitled to the decree given in l{pr favor by the principal sudder 
ameen. We accordingly reject this appeal,, with costg. 
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Thb 80th April 1861. 
H. T. Rajem, C. B.Tbevor, and H. V. Batlct, Esqs., Judges. 

Case*No..506ofl858. 

Regular appeal from tiie decision of Baboo Punchanund Panerjea, 

Principal 8uader Ameenof Rajshahye, dated %6th February 1858. 

Raibully Bosses and others, (Defendants,) Appellants, 
m versus 

Anund Mohun Moitro and others, (Pontiffs,) Respondents. 
*Baboos Aushootosh Chatterjea, Obhoy Churn Rose, and Ramapersaud 

Roy, for appellants. # 

Baboos Kishenlcishore Ghose and Suirtbkoonath .gundit, for respon- 
dents. 

Suit laid at Co.'s Rs v 8,156. 
Hel<konthe Thr plaintiff in this case sues for possession of 1814 beegahs, 15c, 
ate*, that*as 12 <\ of land ** the*14-as. 8g. shar$of Kismut Bailghatta Rajaroy, 
be 'suit wu aad in the 8-as. share of Kismut Kasimpore, belonging to the 13-ans- 
o^l^m share of pereunnah Chandye, and for 5£-ans. of the Julkur Muhra 
he date of Darya with certain Daruooses, and to reverse awards made m 
L^sa^n?M *b« 8urve y department and in the criminal courts. The suit is 
oajori^y as to laid at Rs. 8,956. 

rhioh* di 8 «£ ^ e ^ an( ^ are 8 * a * e< ^ *° ^ ave ^ een J ease ^ on the 4th of Shrabun 
essbit first 1251 on putnee, by Bajah Kishennath Boy for 8,500 Rs. to 
ookj)iac8,and Moulvie Mahommed Hossein. This putneedar fell into arrears, 
to™ Ss! the and the lot was "sold and purchased on tlfe 2nd Jeit 1256 by 
utneedor had Lu^iiee Khaii and others. It was again 1 sold for arrears, and 
^ajOTSSp^rch^sed en the 2nd Jeit 1256, by plaintiff froi» her streedhun. 
ucKi within 12 Plaintiff proceeds to state, that after she took possession, she learnt 
^ssosTioni that the Mah^nuddee ri/er had, since 1203, been washing away, 
heiawofiitni- the lands of Bailghatta Rajaroy and Kasimpore, and that 105 lbs., 
ation was no g^ Q £ ^ e former, viz* Bailghatta Rajaroy, had been thus wash* 
Held also, ed away and had all re-formed on their ori ;inal sites, and 
mthL e ^ew^*at 1153&., 9c. of Kasimpore Wfcd been washed away there, 
othingfcorefute of which 9006$. had re-formed on the original sites*, and c lb$bs., 9c. 
i^der P ameen?s remained as marsh. Plaintiff adds, that these accreted landa 
nding on the in Bailghatta Rajaroy were up to 1227 B. S. h Id by Hurrynath 
u^^e^ro-' H°y> father of Kishennath, as par? of Bailghatta in his zemindaree 
eediigs at the of th$ Ohandye, joncl that 250fo. of these lands formed the 
^^f^ 6 ^" subject of a resumption suit, wjjich resulted in their being 
^th^inaps released by the Special Commissioner on the 7th May 1831 or 
j^J^J&ed 15th Jeit 1238 as. lands of Bailghatta; that between^l238 and 
fter'Jooai en- 1242 t further accretions took place, viz., -3134*. to Bailghatta Raja- 
^T» ^gg? r °y> an< * ^00 to Kasimpore, and that in 1242, Chund^enarafn Roy, 
lehaisto whieh ths neighbouring zemindar of pergunnah Sherishabad dispossessed 
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Kishennath, the then minor zemindar of pergunnah Chandye, of 268 he alleges the 
of the above 313, accreted to Bailghatta Rajaroy, and of 600 of ^^"J^^JJ 
9006*., accreted to Kasimpore/andJJiat'the magistrate gave to the and the lands 
defendant possession of 586fo., of plaintiff's lands, b£ an order under P 8 Vj *° {* 
Act IV. of 1840, and against the terms, of the Special Commissioner's w ^ t by the 
decrees; that the deputy collector in the survey department also *f ahanuddee 
mapped the lands in dispute as belonging to pergunnah Sherishabad, {-hose 'villages 
rejecting on the 31st October 1848, the putneedarVclaim to them, to which defen- 
as belonging to Chandye # and referring the putaeedars to a civil j^" accretions 
suit, this order being upheld by the superintendent of survey t o appertain 
on the 19th of November 1849. In respect *o the Julkur, for * h r e ^ ^^ 
which plaintiff sue§, he states, that possession of it was awarded the n o r th of 
to the putneedar on the 26th of January 1846 by the joint ^HeU^iastiy, 
magistrate, but that his order was reversed by the session judge that the pnn- 
on the 26th of March. The plaintiff adds, that he sues in this J*^ g$$% 
suit for the lands of which Jie has been thus dispossessed* and that rightly, that on 
the basis of his claim is , that *the lands in suit have accreted om the whole, the 
the original sites of lands of her villages previously washed away, and VO r of plaintiffs 
that their position is in contiguity to those villages he specifies Jf M te J ?r ^ pon ~ 
in the zemindaree of pergunnah Chandye of which they form a part. 

The separate answers of the defendant's co-sharers in the lands m 

of pergunnah Sherishabad,* commence with objections as to want of 
precision in the plaint, viz., as to non-specification of boundaries, and 
as to defect of parties. The defendant then proceed to deny entirely 
that the lands in suit belong to Bailghatta Rajapore; or Kasimpore, of 
pergunnah Chandye, as accretions on original sites of lands diluv^Jed 
irom those villages, stating that the only lands ever washed away * — =-» 
were 40 or 50 beegahs in Bailghatta in 1213, which re-formed in 1227/ 
for which Raja Hurnath got <c50 beegahs* released ^y the Special 
Commissioner, and took and kept possession of the same. Defen- 
dant denies that any diluvion took place in 1*03, or that any other 
alluvion has ever taken place except that of the 40 or btibs. in 
1227. It is also pleaded, that the plaintiff's case is barred by the 
law of limitation,, and that defendant never dispossessed plaintiff 
of any lands belonging to him ; but that the lands in suit belong 
to' the villages of Seebpore, Hureepore and IJatbara, and Doorga- 
pore ofTurrufNeemgachea, in the Zemindaree of pergunnah Sherish- 
abad. The defendants plead, that the lands wdte diluviateiin 1210, 
B.'S., and re-formed in 1230 B. S., further that fiiey are quite dis- 
tinct from the lands released to* Raja Hurnath Roy by the suit 
under Regulation II. of 1819, inasmuch as those lands 30 released 
were to the east of tne katay, ail, while the lands in suit a*e to 
thef^west, as to the Julkur, defendants plead that it belongs to their * 

property of Bansbareea, and has always been in their possession as 
such. t 

"* b2 
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Upon these pleadings the principal eudder ameen at first nonsuit- 
ed the case on the 9th of May 1855, for defect of parties and indis- 
tinctness as to the cause of action, *but on appeal to this Court, 
the case was remanded # for trial dh the merits under date the 15th 
December 185(7, this court ruling that there was no such defect 
of parties or indistinctness as to the cause of action that the suits 
could not duly proceed. Upon this remand, the principal sudder 
ameen considering that the decision of the Special Commissioner of 
the 27th May 183J, releasing the lands as»accretions formed on the 
%ite of the original lands of Bailghatta, and the map prepared in 
that case after a lo$al enquiry, and the *ameen's report of the Stft 
March 1880, shewed the lands in suit to be bojinded on the west 
by the Mahanuddee river, and that river to be the w* stern boundary 
of plaintiffs villages of Bailghatta and Kasimpore, decided that the 
lands in suit were lands accreted on the original sites of diluviated 
lands of Bailghatta and Kasimpore, an.d re-formed on the main 
l§nds of those villages, the principel sudder ameen remarked, that 
on the other hand, the defendants had adduced no proof, that the 
mehals of Hureepore and Neemgpchea, to which the defendants 
alleged that the lands in suit belonged, were situated on the west 
of Bailghatta and Kasimpore, and the map in the resumption 
awe shewed their lands of Hureepore and Neemgachea were on life 
north of the Mahanuddef river, and that in such a case, tifife 
resumption decreed was good evidence in support of plaintiff's elaifff, 
although defendants were not parties to that decree. 

l_~e principal sudder ameen also held, that although the areantw 
claimed was longer than that in the resumption suit. Still plaintiff 
\vas entitled to a decree of his present claim, inasmuch as the accre- 
tions being #n the plaintiff's villages, the right to them under 
Section 4, Regn. XL of 1825 was with plaintiff. The principal 
sudder. ameen rejected the plea of limitation on the ground, that 
the suit was brought within 12 years of the minor Raja Kishen- 
nath attaining his majority, as to the lands of which dispossession 
first took place.; and on the ground that the putheedars and their 
representatives had possession, and were dispossessed in the manner 
and on the dates alleged by them j that is, within 12 years of the suit. 
The principal sudder # ameen accordingly decreed plaintiff's suit 
with «coste. . • 

Defendant appeals and urges, larfThat Raja Kishennath's minority 
*fiid not affect the cause of action of the plaintiffs, which, as far as the 

{resent plaintiffs, the putneedars, were concerned, arose more than 
2 years before the suit was brought. • * 

2nd. That the burden of proof was on the plaintiffs, and that thay 
haJ not proved their case. 
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3rd. That the proceedings in the suit under Regulation II. of 1819 
could not be used against the appellant, as they were not parties to 
ttat suit. . , 

4th. That a proceeding of the ocdlector and a report by his nazir, 
shewing the lands on both sides of the river to belong to defendant, 
£ad not been duly considered by the principal sudder ameen. 

Judgment. • 

>, On the point of limitation we concur with the principal sudder 
ameen, that as the suit was brought within 12 years from the date 
pf Raja Kishennath attaining majority as to the^nds of which dis. 
possession first took place, *nd as in respect to other lands, the put- 
Jigedar had proved possession, and had sued wifhin 12 years after 
dispossession, the'law of limitation was no bar. 
I As to the remaining pleas on tne merits, we think, that the ap- 
pellant has shewn nothing to refute the principal sudder ameen's 
finding on the whole evidence, viz., the proceedings at the time 
of the resumption suit, aifd tha maps and reports then submitted 
alter local enquiry shewing the plaintiff's mehals to which lie 
alleges the lands in suit to be accretion, and the lands in suit to be 
Ipunded on the west by the Malfanuddee river, while those villages 
to which defendant alleges the accretions to appertain, are there 
shewn to be on the north of that river. Defendant's documentary 
.eyidence consists of a nazVs report, and of achitta prepared by his 
<Wn people. Neither of these papers are shewn ev$r to have been 
accepted in any court pf justice. We, therefore, consider that the 
principal sudder ameen decided rightly, that on the whole, the 
evidence in favor of plamtiff's case preponderated. O 

; We do not think, therefore, that the appellant has shewn us any * 
sufficient ground for our interfering with the decision of the court 
JWtaw, and we accordingly dismiss the appeal, with oosts. 



The 30tij April 1861. 

' H. T..Raikes, C- B. Trevor, and IJ. V. Bayley, Esqs., Judges. 
Regular appeals from the decision of Mr. J. BaCosta, •Acting Principal 
Sudder Ameen of Bhagulpore, dated the \hth July 1858. 
Case No. 552 of 1858 * 
Rajah Mohendernarain Sing, (Defendant,) Appelant, 
versus * 

•^Rajah Neelanund Sing, (Plaifltiff,) and Raja Joymungul Sing 
^ Bahadoor, (Defendant,) Respondents. • 

Baboos Sumbkoonatk Pundit and Bungsheebuddun Mitte%, for 

•appellant. • 

: Baboos Ramapersaud Roy and Kishenkishore GAose, and Moonshee 
Ameer Ally, for respondents. 
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Case No. 553 of 1858. 

Rajah Joymungul Sing Bahadoor, (Defendant,) Appellant, 
• venm 
Raja Neelanuncl Sing, (Plaintiff,} and Rajah Mohendernarain Sing, 
• {Defendant,) Respondents. 

Moulvee Syud Murhumut Hossein and Baboo Jugdanund Mookerjee, 

for appellant* 
Baboos ftamoptsaud Roy and Kishenkishore GAose, and Moonshee 

Ameer Ally, for ^respondents. • 

Suit laid at Co.'s Rs # 45,525. 

The plaintiff The plaintiff, Raja Neelanund Sing, sued the two appellants to rec- 
having foiled to tify the survey of their neighbouring estates, by demarcating a new 
enoTof V** boundary line between them, the boundary recorded by the survey, 
tain stream in having, according to plaintiffs averment, deprived him of 5,000 
assertecR^hm) Dee g aQS °f l ana< belonging to his estate of Singhole, of which the 
was held to defendant Mohendernarain had appropriated 2,500, and Joymungul 

boundary line The plaintiff in describing the position of the land in dispute by 
daSed?j^u^ n ^ s boundaries, states, that it extends from the north at a place called 
His suit was) Ghudar Ghat, running into a range of hills on that side to the 
mUsed* 6 ' diB " Pengarra Kboord river on the south, and # that the latter river forms 
k his extreme southern boundary line. The defendant while admit- 
* tin*? that idaintiffs possession extends on the south to the stream 

called the Pengarra Khoord, disputes the locality assumed by the 
plaintiff for that" stream, and places it considerably to the north 
of W site pointed out by the plaintiff, and alleges that that locality 
****' " h% always been the boundary line between their respective estates, 
and disputes plaintiff's right to any lands south of this land-mark. 
In order to»show that he is entitled to the possession of the fend 
he now claims, the playitiff, Neelanund Sing avers, that on the occa- 
sion o£ some dispute regarding the jungle products of the lands 
in question, a complaint of disturbed possession was made by his 
predecessors against the ancestors of one of the defendants, which 
was heard and determined by the register of Mongliyr, on the 4th of 
November 1816. 

By those proceedings the plaintiff asserts, his predecessors were 
maintained in possesion of the lands now in dispute, and on the 
occurrence of a seoond contention between the same parties at a late* 
period, the matter was referred t* arbitrators, who were directed 
to ascertain and report upon the exact position of the lands, which 
had been the subject of the decision in 1816 before the*register of 
Monghyr,. with the view of securing the plaintiffs predecessor in 
possession of the lands originally contended for ; and the plaintiff 
nftw relies upon a map, drawn up by Howlas Rai, one of the 
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arbitrators, and upon the deposition of Boodenarain ameen, regard- 
ing the localities then demarcated in the map in question, as show- 
ing, that the lands now claimed by him are identical with those 
mapped and reported upon by Hgwlas Rai as subject of dispute 
in 1816, and then decreed in his favor, and consequently forms a 
part of his estate, which have all along been in the possession of his 
predecessors and himself. # 

On the other hand, the defence set up by both defendants is, that 
the decision in 1816, defines no boundaries specifically, and that 
the report and map of fiowlas Rai, one of thfc arbitrators, wa$. 
contradicted by the report* of Mooter Roy, the other arbitrator, 
and that in consequence of their difference of djnnion, no decision 
was ever recorded on the matter of the boundaries intended to be 
followed in 1816, that plaintiff, therefore, can derive no benefit to 
his interests from the map and report of Howlas Rai or the 
deposition of Boodenarain, as the accuracy of the map was never 
tested by any award being given thereon in the plaintiff's favor. 
That when the Survey Officers compared the map of Howlafc 
Rai, with the localities on the spot, that map was held to be 
inaccurate and untrustworthy; *and plaintiffs possession not in 
accordance therewith. The defendants, therefore, urged that those 
pppoeedings could afford no support to plaintiff's ca**e. 

The principal sadder ameen has decreed for plaintiff on the 
whole claim submitted to him, basing his decision upon the map 
and report of Howlas ]$ai and the deposition of Boodenarain, from 
which he deduces that plaintiff's predecessors were maintained in 
possession of all the lands extending from Ghudar Ghat on^he 
north, to the Pengarra Khoord on the south, and that both the 
map of Howlas and the description of the localities noted thereon,* 
as given in the deposition on oath of Boodenarain in 1#31, show that 
the southernmost stream indicated in the map is the Pengarra 
Khoord as pleaded by the plaintiff, while the more northern stream 
to wTiich the defendants assign the name of Pengarra Khoord, is not 
the Pengarra Khoord of the arbitrator's map, and cannot be the 
recorded boundary between the twft estates of the contending 
parties. 

The appeal involves the whole jnerits of the contention between 
the parties ; but after hearing a number of papers read to us from 
the record, and after being led away by the pleaders on bftth sides, 
with the consideration of a gre§t deal of what proved to be irrele- 
vant matter, we found it was admitted by both sides, that the* 
plaintiff's fcase really turned upon which of the two streams flow- 
ing in nearly parallel linfes to each other in the map marked 
B, by tie principal sudder ameen in the Pengarra Khoord, as that 
k now allowed to be the southern boundary mark of the plaintiff's 
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possession under the proceedings initiated by his predecessor in 1816, 
In this contention, it has of course been the object of plaintiff's plea- 
ders to make out, that thq most southern stream is the Pengar- 
ra Khoord, declared by the defendants to be the Pengarra Kullan, 
a name which, ftie plaintiff attaches to another or more northern 
stream. Both these rivulets-, stated to be the Pengarra Khoord by 
the parties resnectively, have their source in some hills on ty& 
eastern side of the map, which run from east to west, and the 
streams flow tn the same direction, but on the north ap4 
£Outh side of this small range of hills. To the north again 
of the northern stream is the range of hills in which Ghuda* 
Ghat is situate. • From that range of hills up to the range 
whence the two Pengarra streams flow, th&rG is no dispute for 
lands; for although the defenaants assert they might dispute 
plaintiffs right to cross the most northern of these rivulets (called 
by them the Pengarra Khoord), they admit he has held posses- 
sion so fai» beyond their Pengarra* Kht>ord, as the small line of 
hills without question, and it is only for the lands claimed By 
the plaintiff between the small range and the other rivulet that 
the present contention exists. • . . 

The pleaders of the plaintiff point to the map of Howlas Bid, 
(mark od A, by the principal sudder ameen) and st te, that the 
southern rivulet therein described as the Pengarra Khoord, must 
be identical with the southern rivulet of the map B, and that 
the stream branching from it in map B, # on the north, Is t&i 
Pengarra Kullail, while the rivulet flowing on the other side m 
the " 4Hs is neither the Pengarra Khoord^or Kullan, but bears i 
different name altogether ; on comparing Howlas* map, however, 
with the map B, we find, that the stream called by Howlas 
tfie Pengarra. Khoord, takes its rise in some hills further to the 
east ' than those from whence the two streams flow in map B, 
and that no such stream so rising is demarcated at all in the 
survey* proceedings. It is part of plaintiff's case, that the? sur- 
vey proceedings do not recognizfe the existence of any stream 
At all in the locality given *to the Pengarra Khoord in Howlas* 
map, and on this ground, he asks, that the survey proceedings 
may be altered ; but we consider that we are bound to treat 
those proceedings as correct so far as the appearance of the coun- 
try is recorded tljefwn. Did we at once accept Howlas* map 
as our guide, we should apparency introduce a streamlet where 
no stream ofVater at present exists, and this appears to us to be 
an insurmountable, difficulty against adopting HowW map' as 
any *ort of evidence on the point in •question before us. jgWL 
the face of the country shewn the existence of a stream* in tke 
locality depicted in Howlas*. map, it is easy to understand, haw 
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a contention might arise as to the name of the stream and it§ 
position as a boundary mark, but where the face of the country 
indicates no such # feature, it is* impossible for the Court to deter- 
mine that it must exist there, arm must form a koundary line to 
file adjacent estates. Had the plaintiff's pleaders* been able to 
satisfy us that such a rivulet as that marked in Howlas Rai's 
ihap really occupied the place Howlas assigns to it, and had 
also shewn from the evidence on record that plaintiff had held 
possession of the lands *up to its brink untjj the survey, we 
should have considered him entitled to a decree for possession and" 
for alteration of the survey demarcation. Bu| as the proof on 
life record does got support any such case in his favor, and the 
survey proceedings", while able to* trace out the streamlet indicat- 
ed by the defendant as Pengarra Khoord, have been unable to fix 
the rivulet of Howlas' maf> as recorded therein, we do not think * 

the plaintiff has made oirt any case entitling him to a^ judgment 
in his favor. • * • 

The plaintiff, moreover, claims as the Pengarra Khoord, a stream 
issuing from Joor Dhoba hill, put any stream so rising, is ut- 
terly irreconcilable with the position of the Pengarra Khoord 
of " Howlas' map, on which plaintiff bases his whole case, and as 
|o the Pengarra Khoord arising elsewhere, as delineated by Howlas, • 

^6 have the assurance of the survey proceedings, that no such # 

Btream is now in existence. The plaintiff has, therefore, failed 
altogether to prove, that the stream he claims . to, is the Pen- 

^1^ Khoord, and we jeverse the decision of the principal sudder 
teen, with costs of both courts for the defendants. *** <&* w 

f— • _ 

<r The 30th April 18SL 

H. T. Raikes, C. B. Trevor, and H. V. Bayley, &sq., Judges* 

No. 574 of 1858. * 

Regular appeal from tie decision of Mr. K Jenkins, Additional 
Judge of Tirhoot, dated the IMA July 1858. 

Mirza Abud Hossein, (Defendant,) Appellant, 
y verms 

Brijoobeharee Lall and others, (Plaintiffs,) Respondents. 
Moonshee Ameer AH, for appellant. J * 9 <• 

iaboo Rally Prownno Butt, for respondents. 

Suit laid at Co% Bs. 6,531-5.10. * 

'■ The averments o£» the plaint are, that the plaintiff being about . p ^$ ff h * T " 
to purchase an estate from one Jypora Koer, and being „appr£hen- Srarnam^b 
.. .i -* ^ ^ property might be held liable for certain judgment «d«* a i2£ 
due by the lady, refused to make tht puietoe, unlet* lffitht?i»S4 
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entitled to tue one Ajeetnarain Sing guaranteed him the amount of the purchase 

lgain °tostru* mone y * n ^ ne even ^ of the creditors making good their claims 

ment to make against the property. Ajeetnarain accordingly executed an ikrar- 

Bp ^^ 7 rcS le naman ^° ^e ^ovo effect, and*&lso conditioned therein, (if be could 

Sedged^to^Wm not make good the purchase^ money) to execute a bill of sale of 

in the ikraroa- his share in Mouzah Sadoollapore, and to make over the village 

for Hi^ftOft?* the plaintiff. Plaintiff then concluded the purchase of the 

»ent. property from Jypora Koer by bill of sale, dated the 22nd October 

1846 for 3,750 Jts., and Ajeetnarain «*xecuted the ikrarnaniah 

•in plaintiff's favor in the terms agreed upon on the 24th October 

1846. The judgment creditors of *Jypora Koer subsequently 

brought an action to set aside this sale of her property, and on tk$ 

22nd June 1850, a decree was passed, cancelling the deed of sate 

held by the plaintiff and permitting execution of the judgment 

* creditors, decrees against the property sold to him. 

Plaintiff then brought an action agonist Ajeetnarain and Mustt. 
Jypora Koer, for recovery of the purchase money paid by him, aiwl 
founded the action on the ikrarnamah executed by Ajeetnarain, and 
in due course procured a decree against the latter for the amoufil 
sued for on the 16th June 1855. Plaintiff then attached the 
village of Sadoollapore as the property of Ajeetnarain, in order t* 

• bring it to sale in satisfaction of his decree, but was opposed hf 
m the defendant Abud Hossein, who pleaded, that Ajeetnarain iaa 

i>eady sold the village in question to him on the 6th May 1850J 
i '• Louajide consideration. On this issue being tried in execution 
oi nlaintiffs decree, the plea was allowed % and execution refused 
^ ^ r , agiffist the village in question. Plaintiff then brought the present 
£int to set aside the sale of Sadoollapore by AjeStnarain to Abfcd 
Hossein of the 6lh of May 1850, and to reverse the proceedings 
in the execution case staying the sale of the property. In the 
argument by which plaintiff supports his averments, he urges, that 
the ikrarnamah executed in his favor by Ajeetnarain guaranteeing 
him from any loss in respect to the purchase money paid 
by him, pledges Ajeetnarain to execute a .bill of sale for 
the village of» Sadoollapore in the event of his not making 
good the purchase money ; that any subsequent sale of the vit- 
lage mjist necessarily be invalid, »as interfering with the condition* 
of the instrument, .a»d plaintiff, therefore, argues that the subset 
quent sale to Abut! Hossein can be no bar to his right to realize hifc 
decree byisale of the property in question. 

• The defence of the defendant principally interested, IVprza Abtri 
Hosjein, denied thS right of the plaintiff to deprive him of the vil* 
c, lage, asserted the bona jtide nature of * his purchase, and .alleged 

that the sale of Jypora to \plaintiff and the ikrarnamah executed 
by Ajeetnamn^ were colhasiOT transactions and in fraud of creditor^ 
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and that upon that ground, the plaintiff's purchase of Jypora Koert 
property was set aside, that plaintiff, moreover, acquired no title in 
Sadooliapore undgr the ikrarnamab, and has only a money -decree 
against Ajeetnarain, which can be»good only against any property 
still in the possession of his debtor, but can £ive him no right to 
touch property which the debtor has already conveyed to ano- 
ther for good consideration and in good faith. • 

" The additional judge has decreed for the plaintiff He observes 
that the main point foj consideration in this suit is, whether 
or not the defendant, Ajeetnarain Sing, previous to the sale to the* 
defendant, Mirza Abud H<*sein, of his 4-annas share of the village 
Sadoollapore, had. pledged it to the plaintiff/' # and then on the 
ground, that Ajeetnkrain Sing, in tjie case brought by plaintiff on the 
ikrarnamab, had admitted himself to be bound by his own engage- 
ment not to sell, the judge holds that instrument to have been 
duly, executed by Ajeetnarain, and as the terms of that deed pro- 
vide, that if plaintiff is deprived of the property purchased from 
Jypora Koer; and Ajeetnarain Sing does not repay the whofe 
amount of the purchase money in cash, he will then deliver over 
to plaintiff 4-annas of the village of Sadoollapore by deed of sale, 
and that on failure to do so, the plaintiff is entitled to take posses- 
sion of the share, " therp cannot be a shadow of doubt," the 
judge observes, " that the property in suit is liable for the judg- 
ment on the ikrarnamah or security bond, notwithstanding the 
sale to Mirza Abud Hussein, as any such sale was subject to €he 
incumbrance previously created on it by the vendor," the Judge, tljere- 
fore, decreed, that the deed of sale to Mirza Abud Hossein shoiiwbe t 
set aside, unless the amount of plaintiff's claim under his decree on 
the ikrarnamah against Ajeetnarain Sing was satisfied by the 
Mirza. • 

The appeal before us is on the part of Mirja Abud Hossein, and 
it is jarged on his behalf, that plaintiff having sued on the ikrarnamah 
and obtained a money decree onjy against Ajeetnarain, such decree 
gives him no preferential right to^ sell the property conveyed 
to the appellant, as no such provision was made*in the decree. 
That plaintiff, with a money decree only, is in no better position 
than any other creditor, and can ®nly avail himself of property in 
the possession of his debtor, but is not en ti tied Jto follow anyjproperty 
which his debtor had previously conveyed away to third parties in 
bona fide sales, and that the jud^e was wrong in holding, that the 
terms of the ikrarnamah reserved to plaintiff other and greater* 
rights than those Secured to him under the deeree he held when 
suing upon it. That in fact, plaintiff now could #not look 
beyond the decree, and that if he wished to secure any lien on 
the property in execution, he should have prayed to have that 

c 2 
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Hen secured to him in terms in the decree when given in his 
favor. 

After hearing the othef sidg in support of the judge's decision, 
we have no htsitatiqn in sayihg, that the judgment is wrong 
and must be reversed. 

Plaintiff sued originally on the ikrarnamah executed in his favor 
by Ajeetnarain* Sing. In that suit he only asked for the amount 
due to him in lieu of the purchase money paid by him to 
Jypora Koer. If, he supposed himself entitled under the cendi* 
lions of the ikrarnamah to some provision in the decree as to his 
right to make this particular proper^ subject to his claim on 
Ajeetnarain he should have made special mention of his wiA 
in the prayer of his plaint, and should also have taken the pre- 
caution of making any party in possession of the village a defen- 
dant in the suit. The court could then have raised any necessary 
issue as tq> plaintiff's right to acquire the lien claimed, and for 
tte adjudication of any question of*title set up by any one else. 

As it is, plaintiff merely got a money decree against Ajeetna- 
rain, and proceeded in the usual form by attachment and sale to 
realize the amount from property alleged by the plaintiff, decree- 
holder, to be the property of his debtor. In execution of fhir 
process, the appellant set up his title he derived from Ajeetnarain, 
but under circumstances which do not lay the property open neces- 
sarily to Ajfcetnarain's liabilities. The property was, therefore^ 
released in execution, and we have simply to consider in this casei 
wb ~'her the property can be made liable ♦ for Ajeetnarain's debts 
or wit. In considering this question at this time, we do not 
vthink; it is necessary to refer at all to the conditions of the ikrar- 
namah. The terms oft that instrument might have been proper 
matter for consideration in the suit plaintiff instituted upon it, but 
the time for considering them is past, and we are of opinion, that 
plaintiff having once elected to sue for a money decree upon* the 
ikrarnamah, cannot now on the same ikrarnamah found a second 
action, asking that that money decree may be realized from pro- 
perties on which he holds a lien under that instrument. As from 
the case disclosed by^ the defendant, appellant, there is every reason 
to believe he has fairly and hon&tly acquired ihe property. We 
reverse tie decision, of the judge, and dismiss plaintiff's claim, with 
costs throughout/ 
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The 80th April 1861* 
H. T. Raikbs, C. B. Trevor, and H V Bayley, Esqs., Judges. 

* CaseNo. 621 off85S. 

Regular appeal from the decision of Mr. E. 4jai*tour Judge of 24- 
Pergunnahs, dated the 30^ July 1858. 

Jadub Sirdar and others, (Defendants,) Appellants, 
versus # 

Kishenhuree Chatterjee, (Plaintiff,) and others, ^Defendants,) Res- 
pondents. • 

Moufoee Aflabooddeen Mahomed, for appellant. *» 
Baboos Baney Madhub Banerjee and Kishenkishore Ghose> for res* 
pondents. • 

Suit laijl at Co.'s Es.1,080. 

. Tije plaintiff in this case sues for a confirmation of his rights in g^tVfcn^V 
a mouroosee lease of 392&?. 10s., of land in mouzah Dadpore and Regulation ill. 
other villages in the zemindaree of Bishonath Biswas and others. • ®f 1793 does not 
The plaintiff avers, that he bought from the mouroosee pottah- because the 
dars their rights in the lands referred to by a deed of sale, dated ^ urt fi ™* * hat 
the 9th of Poos 1255 B. S., for a consideration of 411 Rs., and fore^etermin- 
thafc the mouroosee pottah was at that time duly made over to e( *, was not 
him, but as the year was" about then toexp^e, and the vendors a ee°d of* sale 
had themselves collected a large portion of the renjbs on account propounded by 
of the instalments du? in Bhadoon and Poos, a verbal agreement \ bs^fute or 
was made to the effect, that the vendors should pay to the conditional 
zemindars the rent due Tor 1255 B. S., and continue in occupQion t^h^is^e 
for the rest of that, year, that this was accordingly done, and smject matter 
plaintiff took possession for the year 1256^ B. S., leasing the land* ^y^fcat' the 
on the 19th of Srabun of that year to one Hullodhur BayaJ, but plaintiff's ven- 
this latter was on the 15th of Bhadoon ousted by plaintiff's ven- °^i J^mie 
dors. Therefore, plaintiff in 1850, sued them for possession and any transfer of 
mesne profits, making the zemindars defendants in the suit. ^tiLJ't rigl th' 

. The plaintiff's vendors, answered, that the deed of sale was not consent of the 
an absolute one"* as stated by plaiiftiff, bat was , merely* condi- ■emin<kr. 
tional, that is, although defendants admitted the execution of the that extrinsic 
deed propounded by plaintiff, wtjieh in its terms was an absolut e parole evidence 
deed of sale, still they contended, that there w was at the time of I o^raSicting! 
its execution a verbal agreement, that if the Vendors rfepaid the varying, adding 
purchase money in 8 years, thg deed was t » be of no effect. The j^'f^m*""^*!*" 
zemindars, defendants, pleaded that Ihe terms of tlie mouroonee contents of » 
pottah of ^laintiflVvendors, did not admit of the transfer of their ^^^ 
rights by sale, without the consent of the zemindar. Plaintiff, under the' ge- 
however, obtained a decree from the principal sucfder ameen, E^J h u l ^w* 
declaratory of the validity of his deed of sale as an absolute oae, inadmiggato. 
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Th# Coon and awarding him possession under it; but on appeal to the 
*** Il< ^oJ«dtoJ tt, % e, ^ e P^^iff was, on the 25th July 1852, nonsuited, as tiis 
•ly,' SSIanSer plaint had not distinctly Stated the boundaries. of the lands for 
the custom of which he sued* The plaintiff appealed against the judge's order 
fcheruleofEn*- of nonsuit to this court, which, on the 21st December 1852, revers- 
lish law would ed the order, and remanded the case for trial upon its merits, 
bok^goodin q q ^ s remand, the principal sudder ameen, on the 22nd 
November 185$, decreed plaintiff's case on the merits, and uphold- 
ing the validity pi his deed as one of absolute sale. From this 
decision, two appeals were made to the judge, one by the plain- 
tiff's vendors, urging that the deed wts one of conditional not of 
absolute sale ; and the other by the zemindar^ contending that 
the terms of the mouroosee pottah of plaintiffs vendors did sot 
admit of a transfer of their rights by sale without the consent 

* of the zemindar. On their appeal, the judge, on the 7th July 
1854, decided that as the plaintiff's vendors had not as mouroosee 
nottahdars the power to transfefr their rights by sale without 
tne consent of the zemindar, their transfer by sale to plaintiff 
was of no effect, and the plaintiffs suit was accordingly dismissed. 
Plaintiff then made a special appeal to this Court, but before 
it was heard, plaintiff and the zemindars, defendants, . arrailg- 

• ed a compromise, by which the plaintiff bound himself not 

# to make any transfer of the land without the consent 
of the zemindars, and they gave plaintiff a pottah, dated lftth 

* Poos 1260 for. the lands. But when the special appeal came 
on foi hearing, this court did not decide Jbhe case on this com- 
^ «J prihtfise, but rejected the special appeal on the ground, that no suffici- 
ent reasons had been shewn for its admission. * 
• The plaintiff alleges, that since the compromise with the zemin- 
dar, plaintiff has continued in possession under his lease from* the 
zemindars, but he has* thought it proper to bring this suit in order 
to ha*e his rights effectually secured, by having them confirmed, 
as under his absolute deed of sale,»and thus set at rest his vendor's 
contention, that that deed wa^ one of conditional .sale only ; he also 
claims mesne -profits only for the period of his dispossession, Yiz., 
from the 15th Bhadoon 1256 B. S. to the 20th of Bhadoon 1268. 
The parties made defendants to -this suit by the plaintiff are the 
plaintiff^ vendors,. the mouroosee pottahdars, and the zemindars. 
The former answer, that plaintiff's suit is barred by Section 16, 
Regulation III. of 1793, as the saAe claim of plaintiff was dismissed 
•by the judge on the 7th of July 1854, and as that order was final, 
inasniuch as it has never been reversed. These defendants also 
* plead, that although the deed of sale propounded by plaintiff as 

an absolute one in its terms, was executed by them, still there 
was a verbal agreement, at the same time making the deed in fact 
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one of conditional sale only, viz., that the deed was not to have 
effect, unless defendants failed to redeem the purchase money within 3 
years. Defendants also deny that plaintiff ever had possession uuder his 
alleged deed of absolute sale, or was ever dispossessed. On these 
pleadings the judge has held, that the °suit is* not barred by 
-Section 16, Regulation III. of 1793, inasmuch as the question in 
the present suit was, whether the deed of plaintiff was one of ab- 
solute or conditional sale, while the only matter adjudicated by 
the judge on the 7th July 1854, was that the _ plaintiff's vendors, 
as mouroosee pottahdars had no power to transfer their riglrts 
by sale to third parties witnout the consent of the zemindar. The 
judge also held, tji^t the deed of absolute sale admitted by defendants, 
plaintiff's vendors, to have been executed by them, could not legally 
be varied by a parol agreement ; that even could it be so, the 
. evidence to the agreement was not trustworthy, and that plaintiff 
having proved his possession and dispossession from 1256 to 1258, 
was entitled to the mesne profits claimed by him, the amount to # be 
ascertained in execution. 

Prom this decision the defendants, plaintiff's vendors appeal, urging 
that* the finding of the judge, that the suit is not barred by 
Section 16, Regn. III. of 1793, is erroneous ; that the evidence on 
the record proves the transaction with plaintiff, to have been one 
of the character of a conditional sale or mortgage, and not of an 
absolute sale ; and that plaintiff never had possession; and defendants 
did not dispossess him. 

I Judgment. «- 

The first point to be decided in this appeal is, whether the suite ^ 
is barred by Section 16, Regn. III. of 1793. That Section pro- 
vides, that the courts are prohibited from entertaining any cause 
which from the production of a former decree or the records of tho 
court shall appear to have been heard and determined by any 
former judge or competent court. Now on a reference to the 
decision of the judge of*tfte* 24-pergunhahs of the 7th July 1854, 
which appellant* urges as the bar to.this suit under the law ♦cited, 
the court find, that the matter before determined was not whe- 
ther the deed of sale propounded by plaintiff was an absolute or 
conditional deed of sale, which is the subject matter of this suit, 
but only that the plaintiff's vendors had no power to mak^any trans- 
fer of their rights without the consent of the zemindar. The 
court do not, therefore, think th>*t the question now before us, has been 
determined by any previous court, so as to bar this suit under tne 
law pleaded by appellant.^ 

-' The next point is, whether the judge has rigthly ruled, that in 
this case a parol agreement could not be allowed to vary the 
character of the deed, propounded by plaintiff and admitted to nave 
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been executed by defendants on the terms of a deed of absolute sale, 
from a deed of that nature into a deed of conditional sale. We are 
of opinion, that extrinsic parol evidence of an agreement contradicting, 
varying, adding«to, or substracfing from the contents of a valid 
written instrument is* under the general rule of English law, 
inadmissible. The Court are' not, however, prepared to say, that 
under the eastern of this country, the rule of English law would 
hold good in al^ cases. But the Court see no reason why in this 
ease there was not, according to the general custom in this 
country, the usual written ikramamah or agreement had it 
been the intention of the parties to vary the deed of absolutesale 
into one of conditional sale. And looking to the oral testimony 
adduced by the appellant to prove that the transaction was one only 
of conditional sale, the Court can only say it is very meagre and 
unsatisfactory, altogether insufficient. * 

The plaintiffs possession is, in our opinion, proved under, the 
terms of the deed of absolute possession propounded by him, as 
alio his dispossession from the 15th Srabun 1256 to the 20th of 
Srabun 1268. We, therefore, thiijk plaintiff entitled to a decree 
confirmatory of his possession under his absolute deed of sale, 
with mesne profits. We accordingly dismiss the defendant's appeal, 
with costs. 



^^^^^^»«^y^^^^^^^^^^>. 
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The 13th May 1861. 

C. B. Trevor, G. Loch, and C. Steer, Esqs., Judges. 
Regular appeals from the decision of Mr. J. Weston, Principal 
Sadder Ameen of Tirhool, dated SQth Jufy 1858. 

No. 623 of 1858. 

Ameerut Misser, for Sriram Misser, (Defendant,) Appellant, 

versus 

Dabee Persaud and JSeharry Lall, (Plaintiffs,) Respondents. 

Baboos Unnodapersaud Banerjee and Sumbhoonath Pundit, for 

appellant. * 

Baboos Kishcnkishore Gkose and Ramapersaud Roy, for respondents. 

Suit laid at Co.'* Rs. 8,771-10-8. 

No. 622 of 1858. 

Dabee Persaud and Beharry Lall, (Plaintiffs,) Appellants, 9 

3 versus 

Aineerut Misser, for Sriram Misser and others, (Defendant,) - 
Respondent. 
Baboos Kishenkishore Ghose and Ramapersaud Roy, for appellants. 
Baboos Unnodapersaud Banerjee and Sumbhoonath Pundit, for res- 
pondent. 

Suit laid at Co/s Rs. 3,130-11-5. 

Plaintiff sued to obtain possession of Mouzah Chuk Ajmeeree, Held on a 
Pergunnah Chukpanee, under a bynanamah alleged to have been question of the 
executed by Mohun Misser, father of the defendant, Sriram Mfcserj^e 6 ^* 7 ^^ 
on 8th August 1£48 = 24th Srabun 1255 F. S. The terms of thattrai ^operty, 
deed recited, that Mohun Misser had, on its execution, receives jfcitakshara 
Rs? 1000, and that he agreed to complete* the sale to the plaintiffs law, that the 
of Mouzah Ajmeeree in six months from that date, for the sum of %£Ljfi^waa, 
Rs. 5,900 ; that if Mohun Misser failed to execute the 4eed of the recital in 
sale* the plaintiflfe, after paying Rs. 1000 to a zur-i-peshgeedar and adebTofiooo 
depositing the balance of Rs. 4,900 with a banker in Mozuffer- Rs. to a zur-i- 
pore, might take possession of the property,* and the bynanamah p® 1 ^*^^ 
should be considered as' a complete bill of sale to them. Plaintiffs be paid by 
allege, that they frequently wrote to Mohun Misser to ro m pkteR lai **^'j£ 
the sale, and on his failing to comply yith the terms of the complete the 
bynanamah, they deposited Rs. 4,900 on 12tb Assar 1256, and ^jjj^J" 1 ^Jgjj. 
paid Rs. 1000 to the zur-i-peshgoeedar on 22nd. idem, and that the to execute the 
vendor died without taking the money from the banker with whom ?u"II£ yance ' 
it was deposited, and they now sue for possession under the f thisd JT& 

bynanamah. "* ahewednosuch 

Thtf main answer to the claim is, that inheritance in their family Stjfof^yment 
is governed by the Mitakshara law ; that consequently, Mohan «* demand. 
Misser having a son living, could not sell the property which was that dd <^ he £ 

d2 
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be sold as u particular necessity, which was not the case in the present instance. 



su 
meet 



present :_ ... 

™/theciai4! In re P^ the . pla^tiffs ^ated that no man sold m> property with- 
and that where out a necessity, <and therefore tfe sale was of itself evidence of the 
^!JT b f le of necessity. 

the estate or a m . ; . . , , , • , % , 

larger portion lhe principal sudder ameen held, that the existence of neces- 

l^req^ed^for S ^Y ^ as P roved from the debt due to the ztir-i-peshgeedar, and 
this purpose 1b he, therefore, upheld the sale and gave a decree for possession, but 
Vo d, hhown ra, !5 re ^ u8ed mesDe Profits on the ground of delgy in Winging the suit. 
• the Vurehaser * Two appeals have been preferred, one by the defendant ©n the 
tmn he oT tis th« merit 8, and the (tfher by plaintiffs objecting to so much of the 
(\mrt, that the principal sudder ameen's order as refuses them mesne profits. 

moneyrequirod JUDGMENT. 

claim could do? It is not denied that under the Mitakshaia law, a father is 
be rais^i other incapable of selling ancestral property without the consent of his 
' . son then Jiving, and as it is nowhere ^pleaded that the property 

in^ dispute was the self-acquired property of Mohum Misser, we mus* 
consider it as admitted by both parties to be ancestral. The 
question, therefore, for our determination is, whether there was at 
the time such pressing necessity existing sufficient to authorise 
Mohun Misser to sell the estate. The only proof of the necessity 
* is the recital m the bynauamah of the existence of a debt of Rs. 
. 1,Q00 to a certain zur-i-peshgeedar, which was to be paid by the 

plaintiffs if th$y wished to complete the sale, and their vendor failed 
to execute th(* ewveyance. This debt cannct under aay circum- 
stances be looked on as a pressing necessity, for when the byna- 
-*namali was dfcawn up, no immediate payment was demanded. That 
document pr&vided for the completion of the sale in^six months, and 
then left it at the option ^of the plaintiffs to pay the purchase money 
or not ; clearly indicating hereby, that the debt to the zur-i-peshgee- 
tlar was not a pressingjiemand. It may be further observed, that 
even if there had been pressure for payment on the part of the 
zur-i-peshgeedar, there was no necessity for selling the estate. The 
proprietor could, we think, have easily raised that, sum on a mort- 
gage of the property, and even if he had been necessitated to make 
a sale, it was, we think, unnecessary to sell the whole property. As 
a trustee, the father^was bound 4o do the best he could for the 
property^ and if the *«ale of a portion were sufficient to meet the 
elaim, a portion of" the estate only should have beea sold. But it 
is urged, that oircuttstanees may aiJse which render the sale of the 
whole estate necessary, though the debt required to be cleared off 
is comparatively small. We think, however, that the propet rule in all 
- these case*., keeping at the same time in mind, the principles kid 

down by the Privy Council in the case of Hunnooman Pershad 
Pandey is, that only so much of the property should be sold as is 
sufficient to meet the claim, and that where the whole of the estate 
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or a larger portion than absolutely required for this purpose is sold, 
it must be shewn by the purchaser to the satisfaction of the court, 
that the money required to pay off the claim could not be raised 
otherwise. In ihe present case, aft there was evidently no neces- 
sity, we hold the sale to be invalid, and, reversing* the decision of 
the principal sudder ameen, dismiss 'the plaintiffs suit, with costs. 
We also dismiss the plaintiff's appeal, with costs. 



The 13th May 1861. • 

C. B. Trevor, G. I*)ch, and C. Steer, IJsqs., Judges. 

No. 624 of 1858. 

Regular appeal from the decniorCof Moons Ate Nazeeruddeen Khan 
Bahadoor, Principal Sudder Ameen ofBchar, dated 6th August 1 858. 

Rughoobuns Sohay and others, (Plaintiffs,) Appellants, % 

.versus • 

Mussamut Durshun Koowur and others, (Defendants,) and Mue- 
samut Chowrasee Koowur, (Objector,) Respondents. * 

Baboo Kishenkishore Ghose and Moonshee Ameer Ally, for appellants. 
fiaboos Ramapersaud Roy, Sumbhoonath Pundit, and Ashootosh 
Dhur, for respondents. 

a. p. k. c. 
Suit laid at Co/s Rs. 5,539-13-10-6^8. 
The plaintiff sues as reversionary heir of his nephew, Kunjbaharee, as^^^ry 
to recover from Kunjbaharee's widow, certain properties j^iich heir to recover 
were acquired .by the plaintiff and Knnjbaharee's father, when,^^^^ d £* 
as it is alleged, they lived together, and had property in common, coparcener in a 
It. is further alleged, that when Kunjbaharee die # d, the plaintiff ^ ^J^ 
voluntarily surrendered over the property to the widow of Kunj- l^hV^dow, 
baharee for her maintenance, but that as rfie is now wasting and a J!^ tif ^ ic J} 
dissipating the property, the plaintiff claims the right to "deprive the widow *was 
her of the use of it, and he accordingly brings the present action wasting. De ; 

i^iia . o./ojr fendant, the 

for that purpose*. . • ^ d0Wt ^nies 

The defendant denies that the property sued for was ever the tha * the .Pf°" 
joint property of the plaintiff and Kunjbaharee's father. SheJ^JJ^betog 
avers that it was self-acquired by the latter when he lived separate wasted. Held , j 
from the plaintiff, and she maintains her absolute mght to dop^iff \£al l 
what she wishes with the property, at the same time that she reversionary k- •! 
repudiates the charge of waste.* • • £££ £* 

The piincipal sunder ameen tried, the case upon the merits, and the defendant 
he decided, that the property never belonged in part to the plaintiff; yf™^^ in 
tnat it was self-acquired by the private means of the defendant's it, is dissi^at- 
husband's father while he lived apart from the plaintiff; and tfcat jj^ ifc ' w h u i5 
there was no proof that the defendant was wasting the property. He ; but by the 
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plaintiffs own The principal sadder ameen accordingly dismissed the suit, but 
dtforirt £j without prejudice to the rights, whatever they might be, of the 
> no actual plaintiff, whenever the death of the defendant took place. 



^^L^j The plaintiff p dissatisfied with this decision, but looking at the 
and ail the case in the light presented by the plaintiff himself, we think there 
^JI^"f^JP^*° impugt i the judgment 

will tuirire no He admits that he made over the property to the defendant lor 
Jonathan her the purpose of her maintenance during her life, and he claims the 
Held further, right to termiifete this arrangement on the plea, that the defendant 
diut TLe^St V **■&*£ the property. No doubt, if the plaintiff has a rever- 
shown that the sjonary interest in the property, and tho defendant, having only a 
™.^ h * ,< ? m * life interest in it, is dissipating it, his action would lie ; but by the 
damage o J plaintiffs own showing, the defendant has made'no actual aliena- 
lepai watte tion of the property, and all the leases which she has made will 
entitle ITm! survive no longer than her life-time, supposing her of course to have 
takinflus own only a life interest in the property. Thus the plaintiff has really 
proved* °»i' no ground of action. He allows that he gave over the management 
that he' is the of the property to the defendant, and he has not shown that the widow 
^ ; aidant has committed that damage or legal waste which would entitle 
has only a life him, taking his own facts to be prftved, viz., that he is the heir, and 
JJJ* h ^ that ^ defendant has only a life interest in the property, to divest 
divest jier ofherof the management, and bring the^ property into his own 

th \ andfh^* POSSeS8ion. 

the «opeiSy On this view of the case we uphold the judgment of the lower 
into his own court, and dismiss the appeal, with costs. 

possession. ' # rr . 

The appeal must be dismissed. 

* *". The 13th May 1861. 

* C. B. Trevor, G./Loch, and C. Stber, Esqs., Judges.- 

Case No. 626 of 1858. 

Regular, appeal from the decision of Mr. W. S. Seton-Karr, JudgfoJ 

Jessore, dated ith ^August 5 1858. 

. e Kashinath Chowdhry, (Plaintifl,) Appellant, 

versus 
Nubokoomar Mookerjee and others, (Defendants,) Respondents. 
Baboo* Kishenkishore Ghost and Jugdanund Mookerjee, for appellant. 
Baboos Samapersaud- Roy y Bwngseebuddun Mitter and GobM 

Chnnder Mookerjee, for respondents. 
e w Suit laid at Co.'s B*. 10,000. 

Vide D«cm- This was a suit to recover possession with mesne profits cf a 
and Wcf same durpiftnee, comprising the four villages of Kandi, Teorhaut, PhoW- 
datf. bari and Alumdeha, granted to him by the defendant, under a pottah, 

dated 3rd Assar 1255 = 15thJune 1848, atod from which he alleges, 
he was ousted by the putneedar in 1260. 
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The defendants deny the durputnee lease and possesion under it. 

As the-putnee claimed by the defendant, Nubokoomar has, in 
our decision of ^this date, in appeals #627 and 628, been declared 
spurious, it is unnecessary for us ifl go into this spit, for as Nubo- 
koomar has been declared to have no title, life could -give none to the 
plaintiff, Kashinath Chowdhry. We* dismiss the appeal with costs. 



"Rhe 13th May 1861. # 

C. B. Trevor, G. Loch, and C. Steer, Esqs., Judges. * « 

Regular appeals from the decision of Mr. W. &. Seton-Karr, Judge 
• of Jessore, dated 4slA August 1858. 

Case No. 1527 of 1858. 

Kashinath Roy Chowdhry, (Defendant,) Appellant, a 

versus ' 

Ramnarain Mookerjee and others, (Plaintiffs,) and offiers, (Defen- 
dants,) Respondents. * # # 
Baboo Kiskenkishore Ohose, Jugdanund Mookerjee, and Mr. R.\ T. 

Allan, for appellant. 
Baboos Ramapenaud Roy , Bungseebuddun Milter, and Gollnd Chun- 
der Mookerjee, for respondents. • 

Suit laid at Co.'s Rs. 49,908-7. . 

• Case No. 628 of 1858. 

# 

Bishomoyee Dabee, (Defendant,) Appellant, ^ 

versus m* m 

Ramnarain Mookerjee and others, (Plaintiff's) and others, (Defen- 

♦ dants,) Respondents. 

Baboos Aushootosh Chatterjee and Chundernath Chatterjee, and Mr. R. 

T. Allan, for appellant. * 

Baioos Jugdanund Mookerjee, Ramapersaud Roy, Bungseebuddun 
Milter, Gobindchumler Mookerjee, and Dwarkanath Mitter, for 
respondents. • # • • 

ft8f 

Suit laid at Co.'s Rs. 49,908-7. 
About the year 1831-32, tfie plaintiff, ftamnarain Mookerjee, Held, that as 
sued Kishenmohun and Ramchnrn Chatterjee, ancestor of the JJJJ^ c a ■* 
defendants, Nobokoomar and Bisbowoyee, for the amount of a dence of t h • ' 
debt. The suit was settled by compromise, the'defentlants agreeing ex ^ tenc ^ ^ 
to pay the sum due, by instalments, and a decree was passed on tothepE^tirs 
30th September 1832. The sum due to the'plaintiff under thisj"***"^ ** d 
decree was about Rs. 34,002, of which the defendants paid Rs. SproSf of&Z 
8,919, and on the defendant's ceasing to make good his instalments, 6 J w ^ We nature 
plaintiff brought a fresh suit for the balance due to him with interest, lUse^and^ 
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^wmTtothi* on 28th Ma ^ 1841 ' ""* obtamed a decree on 24th December 1842, 
duels insuffi- and in execution sold talook Badargachea, comprising sixteen 
cient in the villages, the property of the, defendants, Ramchurn Chatterjee and 
proofs filed by Kishen Mohun, and purchased k^ himself for Rs. 13,000 on 15th 



riaintiff^^es- Kartick 1235 == 30th October 1848. On attempting to take pos- 
ontsexutence* session, the plaintiff found himself opposed by two parties calling 
the Court a- themsel ves putneedars, one of them claiming twelve of the villages 
takenby*! h* ** included in his putnee, from Ramchurn, and the other Nobo- 
judge, that it koomar represented by his wife, Bishomoyee, claiming the other four 
creation^aTd villages, Teorhaut, Phoolbari, Alumdeha, and Kandi, as comprised 
'therefore within his putnee, also derived from Ramchurn under a deed dated 
?* r ^°^n! ? th Btadun 1226 =* 20th August 1819, and given by Nobokoomar 
Held further in durputnee to Kashinath Chowdhry under a dded of 3rd Assin 

of mesnT^ 1255 = 17th September 1848. • 

fits, th at appei- The present suit relates only to the smaller putnee claimed by 

iant,K«hinath Nobokoomar, which the plaintiff sues to set aside as collusively 

( 'howdfirv was t— • 

upon his 'own created by •Ramchurn Chatterjee iji defraud of creditors. The 
admission of judge considering this to bedhe case, has given a decree or posses- 
^255^0*120*0, ^ on > an <l made both putneedar and durputneedar liable to be respon- 
a^durputneedar sible, because in his opinion both parties did their best to keep the 
profits of this plaintiff out of his rights. 

period. Subse- Two appeals have been preferred from this decision. One by 
^fa^up 1 ^ Bishomoyee on the merits, the other By Kashinath Chowdhry, 
tfaedate«f suit, the durputneedar, who urges that he cannot be held jointly liable 
mus^be^heid ^ or ^ e w ^°^ e °f tne mesne profits, but only for such period as the 
liable, as in the estate was in his possession, he having been ousted by *the putneedar 
S!! 1 !^^ «* in IflflO, and having instituted a separate action to recover pos- 

the creation q^ .^ mi 1 #• ji i a* i i ^i i * • 

the duumtnee^ession. lhe result ot that action depends upon tjie decision come 
by the alleged fo by the court in this appeal, and it having been dismissed by the 

durputnee d&r . •■ « t * * t o •/ 

was done in judge, is now ajso in appeal before this court. • 

fraud of the JUDGMENT. 

mg^hem^to It appears that Ranfbhurn Chatterjee, the original proprietor of 
s e 1 1 1 e their talook Badargachea, had two sons, Kashinath Chatterjea, decea'Red, 
among C them! Hurinath Chatterjea, and a daughter Kumla. Nobokoomar, defen- 
seives. The dant*in this case, is the son of Kumla. He married Bishomoyee, 
mesne profits to ana * hi* second daughter by her, married Muthooranath Chowdhry, 
be ascertained son of Kashinath Chowdhry, another defendant in this case. It 
^^^^' is aUeged that Ramchurn Chatterjee, in consideration of Rs. 1,000, 
bear interest gave a patnee of four vill^res, Kandi, Teorhaut, Phoolbari and 
o7 m aSceri^ Alumdeha, to his grandson,<Pobokoomar, on 5th Bhadun 1226 « 
menttodateof ^Qth August 1819, and Kashinath tlhowdhrv, the second defendant 
realization. alleges, that he got a durputnee from Nobokoomar on 3rd Assin 
1255 & 17th September 1848* Nobokoomar is said to be of weak in- 
^ tellect, and' all his affairs are managed by his wife, Bishomoyee. 

iThe plaintiff sues to set aside the putnee and durptnee on the allega- 
tion that Ramchurn created the former in defraud bf creditors, he 
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retaining abeneficial interest in it, and in support of his allegation 
plaintiff has filed certain decisions and proceedings which give strong 
prima facie proo/ of the possession of Ramchurn subsequent to the 
creation of the putnee, sufficient taf throw the onu% probandi on the 
defendants. There is a suit brought by Rarnchurn for rent in 1832, 
three decisions of the Moonsiff of Kalapole, in two of which Ram- 
churn was the plaintiff and sued ryots of this putnee for rent. A 
statement in the plaint of Rajender, grandson of Ramcoomar, in 
which he makes mention^of a benamee putnee in the name of Nobo- 
koomar, while the collections and possession remained in Ramchurn. 
On 26th Assarl237 = 9tk July 1830, Ramchurn sold his rights and 
interests in the Jtalook to his brother, Krishnomohun, in liquidation 
of a debt for Rs. 50*000, and in the bill of sale which is admitted to be 
genuine, not a word is mentioned of the existence of the putnee, and 
subsequent to, the sale, wfc find the Naib of Krishnomohun in 1246, 
bringing suits for rent against ryots of Teorhaut, a right he could 
not have exercised, had their been a bona fide putnee in 'existence at 
the time. The plaintiff has filed other papers, which we think *it 
unnecessary to mention here, those above recited being sufficient m 
our opinion to disprove prima facie the existence of the putnee, and to 
throw upon the putneedar the burden of proving its validity. Now 
what is the evidence wijh which defendant tries to support his 
tenure. He files two or three decisions of the civil courts for rent, 
of a date subsequent to the plaintiff's purchase, in whyrii Nobokoomar 
is styled the putneedar, and in one, Ramchurn is called the taleok- 
dar, and Nob^kooinar the putneedar ; the decision of the magistrate 
in the Act. IV. case proving the possession of Nobokoon* as 
putneedar; but as the object of the present suit is to set aside that 
award, it cannot be looked upon as any proof in his favour. The oyal 
testimony to prove the execution of the putnee lease is altogether 
unworthy ot credit, and we find no evidence of its existence from 
18^9, the alleged year of its creation to 1&35, when the , plaintiff 
obtained his first decree agajnst Ramchurn and Krishnomohun , 
and it is singular that for the space of fourteen years previous to 
the d*ate of that decree, during which the putnee^ is said" to have 
been in existence, no reliable evidence of the fact can be produced. 
The decisions of the civil court filed by the defendants are of little 
weight, for, if collusion were the object, JJubokoomar would, of 
course, be styled the putneedar, and Ramchurn th? talookddfr. We find, 
therefore, that there is no evidence oPthe existence of the putnee 
previous to the plainiifPs first decree, and defendant gave no 
proof of \he bona fide nature of the putnee le jse, and the evidence 
subsequent to that date 1s insufficient in the face of the ^proofs 
filed by plaintiff to establish the fact of its existence, the Court 
agree in the vi^r taken by the judge that it is a collusive creation, 
and therefore afiinn his order for possession. 
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On the question of mesne profit*, we consider Kashinath Chowdhry 
upon his own admission of possession from 1255 to 1260 as durputnee- 
dar, liable for the profits of this period. Subsequent to that time, 
and up to the dale of suit, both parties must be held liable, as in the 
# • Court's opinion,«the creation of the durputnee by the alleged putneedar 
was done in fraud of the plaintiff, leaving them to settle their 
mutual claim among themselves. The amount of mesne profits 
to be ascertained by local investigation, and to bear interest from 
the date of ascertainment to date of realization. Plaintiff's costs in 
the suit will be borne by the defendants, who will bear their own 
*/*o*» ""spectively, and both appeals areMismissed with costs. 

The 13th May 1861. 
!. B. Trevor, G, Loch, and C. Steer, Esqs., Judges. 

Case No. 644 of 1858. 

# • 

appeal from the decision of Mr. 0. W. Ma let, Judge of Beer- 

bkootn, dated 10th August 1858. 
Soonder Coomaree Dabea, (pne of the Defendants,) Appellant, 

versus 

>ss Mohunto Moharaj, (Plaintiff,) # and others, (Defendants,) 

Respondents. 
)umbhoonatk Pundit, for appellant. 

KisAeniiskore Grkose and Jugdanun4 Mooierjee, for res- 
mte. 
_ Suit laid at Co.'s Rs. 2,526-8-1. 

tr^acfun # # The Pontiff in this case Gopal Doss Mohuut, sues the defen- 
between plain- dant, # Soonder # Coomaree°Dabea and others, for possession of •an 
' dant 8 ™ in f the g - annAS share of certain free-rent garden 'land with trees, which 
, nature of a con- was mortgaged to him *and which has become foreclosed. 

that thL notice The plaintiff alleges that for the purpose of obtaining' 1,000 fts., 
; of foreclosure to pay the government revenue due* on her zemindaree, defendant 
I ^S^Sn^ii executed* in his^ favor a deed, -dated 14th Jeyt 1255, by which she 

* proper legal bound herself to'repay the whole amount borrowed on or before the 
i; * orm ' ^ d the month of Aghrun of ijhe same year with interest, mortgaging the 

• nas* expired*; property in suit as security for the aebt ; and that it was conditioned, 
that the defen- that the payment made in liquidation should ber endorsed on the 

i| pa1d\he V 8ums hack of the deed at "the time of the making of the same ; that no plea 
borrowed, and. q£ payments otlier than those entered on the back of the bond should 
quentiy ^^- be entered up, and that in case of non-payment of the entire sum 
tiffisentitiedas w ith interest, plaintiff was at liberty to foreclose the mortgage; ttyt 
^ei^Ierty «* defendants have failed to pay any portion of the amount borrow- 
mortgaged to ed within the time specified in the deed, and as the mortgage has 
the possession | )eoome foreclosed \>j the issue of notice under Regulation XVII. of 
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1806, and the expiry of the year of grace, plaintiff now sues for ^^^7^ 
possession of the property which has become his absolutely. judge affirm*! 

The principaljdefendant, Musst. # Sootider (bomaree Dabea admits ^tkooeta. 
the execution of the deed, but urges that instrument is not a deed 
of conditional sale, but only a mere J>ond ; tha$ the* plaintiff taking 
advantage of her sex, succeeded in colluding with the writer of the 
bond, and in introducing therein the terms relative to the foreclosure 
of the sale on the nbn-payment of the money within the stipulated 
period ; that these terme in such a deed cannot be sustained ; that 
moreover, plaintiff has realized 955-7-5 from the usufruct &f ( 

Mehal Rota, and have no^ endorsed the receipt of it on the back 
of the bond ; tha^t .altogether the plaintiff's suit should be dismissed 
with costs. The other defendant did not appear. 

The judge considered that the plaintiff had proved his claim, 
and gave him a decree in the terms of the prayer of his plaint, f 

with all the costs of suit. # # 

That defendant below, Soorfder Cooma*ee, now comes up in appgal 
to this court and urges, that the decision of the judge is opposed 
to the evidence, oral and documentary, on the record, and conse- 
quently, that it should be reversed. 

That the terms of the deed upon which the present suit is based, 
are such as to constitute it a deed of conditional sale, is not 
denied by th§ appellant. The attempt, however, to get rid of the m 
effect of instrument, by pleading that the clause Regarding fore- 
closure was inserted by fraud and without her knowledge. Now, of 
the correctness of this plea, sb e offers no proof at all. The deed, there- 
fore, must stand as a bona fide deed of conditional sale, and the onljw* # 
remaining pointfis, whether the plaintiff, respondent, entitled to pos- 
session by reason of non-payment on the part of the appellant. • 

Appellant urges, that plaintiff, respondent, has received 955-7-8 
from the usufruct of another property, and has not given them 
credit for the same. Now admitting, that the plaintiff had received 
this payment, a payment whioh we agree with the judge in think- 
ing is not proved by the evidence, it would not cover plaintiff's 
entire* claim, and therefore it would be no valid* answer to the 
plaintiff's present suit, for if after the issue of notice of foreclosure, 
and the expiry of the year of* grace, one f>ice remains due from 
the mortgagor, the mortgagees are entitled to possession^ 

As then the original transaction was one of Conditional sale, as 
the notice of foreclosure under Etegulation XVII. of 1306, has admit- 
tedly been formally issued, and the year of grace has expired, as 
moreover, it is quite clear that the mortgagors* have not paid the 
s*m on aceount of which the property was mortgaged, the * 

respondent is entitled to possession of the mortgaged property, whigh 
has become his absolutely. We, therefore, affirm the judge's decision 
With coste. 
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The 18th Mat 1861. 
C. B. Trevor, G. Loch, and C. Steer, Esqs., Judges. 
# Case No. 001 of 1858. 
* Secular appeal •from tlte decision of Baboo Sreenath Biddyabagisk, 
Pundit Roy Bahahoor, Principal Sudder Ameen of Backergungc, 
J -'~ J 10M November 1857. 

Grholam* Mowla and others, (Plaintiffs,} Appellants, 
• versus • 

5oss Roy Chowdhry and others, ^Defendants,) Respondents. 
Syud Murftumut Hossein and Moonshee Ameer Ally, for 

mts. 

• 

Ramapersaud Roy, KuhenJcishore GAose, and Kallymohun 
nd Mr. R. T. Allan, for respondents. 

• Suit laid at Co.'s Rs. # 5,8l5-8as. Sp. 4k. 

laintiffs sue to set aside a summary decree and sale, and 
r possession of some jote lands. 

lestion upon which the dedsion of the lower court -turned 
sther from the time of the plaintiffs' attaining their ma- 
ey had brought their suit within 12 years, 
ower court held, that as in their petition to be allowed 
paupej*s, the plaintiffs admitted, that they arrived at full 
251, and as by the universal understanding of the people, 
was considered the age of majority, it inferred, that the 
meant that they were 18 years old in 1251, as, however, 
lot 18 years, is the age of minority of classes other than 
yin£ revenue to government direct ; it looked upon it as 
it the^laintiffs Jiad not instituted their suit in time a&d 
lat ground dismissed it. 

.baking the plaintiffs at their word,g£hat they attained 

Ihey Tttain^d majority in Falgoon 1251 or the 11th February 1845> they w<*ld 
theageof 18 in have, been in time if they filed their* suit on the 11th February 
25' w"f!857, but they, actually filed it on the 27th August 1856, and 
full age then, limitation has not therefore been exceeded.* 

th^oMoaed^o As *° * De in ^ er - ri ^ e which t^e principal sudder ameen has 
equity and to drawn, that the plaintiffs, when they said they arrived at full age in 
• our ££u*to 1261 > int * ded it tg be # understood,that they were-18years old then, 
put the most we can find no warrant for this. The petition alluded to does not say 
co^struct^n * atthe pkintifrs attained the age of 18 inl251, but thatthey were 
upon a state- of full age then, an<J it is altogether oppose'd to equity aad to the 
inent, when the p rac £j$ e f ^ our courts to put the most* unfavorable construction 
doing is to upon a statement, when the effect of so doing is to throw a suitor un- 
^«>wa suitor h^ r( j ou t f court, even if the principal sudder ameen was right in 
imrt. out his conjecture, and that Golani Mowla, the elder of the plaintiflS, 



Digitized by VjOO.Q I 



[ 203 ] 
• 
was 18 years old in 1251, there was still the case of Dowlut 
Banoo to be considered, and as she is admittedly 2 if not 3 years 
younger than Golam Mowla, the objection could not be applied to 
her, however, if might affect her^eo-plaihtiff that her suit was not 
in time. • # 

In a supplemental petition which the plaintiffs filed, they remov- 
ed all doubt as to their ages. In the plaint in the regular suit, 
they have in like manner stated the dates when they were respec- 
tively born, and they have given both oral and written evidence in 
support of their own plea, that up to 1251 ileither of them had 
arrived at majority. , 

The defendant avers, that Golam Mowla wa£ born in 1229, which 
would make him 'out to be of full age in 1244, and to be about 38 
now. But this individual being present in court} does not appear to 
us to be more than 30 years old now, and by a decision of the 
civil court in which the defendant's father sued the guardian of the 
plaintiffs in 1844, it appears that the plaint in that case expressly 
stated, that Golam Mowla was then in his minority. If the defen- 
dant's statement now made, viz., that Golam Mowla was born*in 
1229, has any truth in it, tr/is person was in 1844 of the age 
of 22 years, and it is out of the question to suppose, that one 
so far out of his minority would have been styled a minor, or 
would have allowed his 'mother to conduct his law proceedings for 
him. * 

Looking then to our judgment as to the age of Gfolam Mowfc, to 
the evidence he has himself adduced, and -to the act of the 
defendant's predecessor himself, we think, that the pl^itiff's 
statement as to his age is correct, and that 12 years have not elapW* 
ed between the date when he attained his majority and the date 
when his suit was filed. As thenecessar^evidence for the decision of 
the case upon the merits is not on the record, we remand the suit 
that it may be tried and disposed of upon*the other issues raised 
infthe pleadings. 
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The 29th Mat 1861. 
C. B. Tkevoe and H. V. Bayley, Esqbs., Judges. 

Special appeals from, the decision* of Moulvy Abdool Azeez Khan, 
Principal Suddef Ameen of Purneah, dated respectively the \%th, 
16*A, and 27 tit Decemler 18S9. ;Mth and Mth January ; 22nd and 
27th February, and SOth March 1860 ; # affirming the decree in No. 
848, and reversing those in the remaining cases of Baboo Hurchunder 
Chatterjee, Acting Sudder Moonsiff of that District, dated respec- 
tively the 2hth Jun$ 1855 ; ISth, 2blh, and^Qih June ; and \Zth and 
t6th July 1858. 

.Case No. 310 of lgfcO. 

Ram Chand, (Plaintiff,) Appellant, • 
versus 
Sheik Dyahuntoollah and others, (Defendants,) Respondents. 

Moulvee Lootfoor Ruhman, for appellant. 

Baboo JugdaHund Mookerjee, for respondents. 

/ Case No. 337 of 1860. 

Bam Chand, (Plaintiff,) Appellant, 
versus 
Mussamnt Bhngwanoo, (Defendant,) Respondent. 
Moulvy Lootfoor Ruhman, for appellant. 
Baboo Jugdanund* Mookerjee, for respondent. 

. Case No. 338 of 1860. * 

* Bam Chand, (Plaintiff,) Appellant, 

*" versus • 

•Sheikh Dyahuntoollah and others, (Defendants,) Respondents. 
Moulvee Ldotfoor*Ruhman,*f or appellant. 
Baboo Jugdanund Mookerjee, for respondents. 
Case No. 339 of 1860. 

Bam Chand, (Plaintift*,) Appellant, % 
• versus 
Sheikh Dyahuntoollah and others, (Defendants,) Respondents, 
Moulvee Lootfoor Ruhman, for appellant. 
Baboo Jugdcnund Mookerjee, for respondents. 
fcaseNo. 340 o£1860. 

• Bam Chand, (Plaintiff^) Appellant, 

, versus • * 

• Shaikh Mosahefc Ally, (Defendant,) Respondent. m ♦ 

Moulvy Lootfoor Ruhman, for appellant. 
JBahoo Jugdanund Mookerjee, for respondent. 
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Case No. 841 of 1860. 
Ram Chand, (Plaintiff,) Appellant, 
versus * # 

Sheikh Soojaet Ally, (Defendant^ Respondent. 
Moulvy Lootfoor Ruhman, for appellant. 
Baboo Jugdanund Mookerjee, for respondent. 
' Case No. 342 of 1860. 
Bam Chand, (Plaintiff,) Appellant, 
versus • 

Sheikh Soojaet Ally, (Defendant,) Respondent. 
Moulvy Lootfoor Ruhman, for appellant. 
Baboo Jugdanund Mookerjee, for respondent. 

Case No. 362 of 1860. * • 
Ram Chand, (Plaintiff,) Appellant, •/ 

versus 
Sheikh Dyahuntoollah and others, (Defendants,) Respondentia 
Mculvy Ahmed Ally, for appellant. 
Baboo Jugdanund Mooherjee, for respondents. 

Case No. 364 of 1860. 
v Ram 'Chand, (Plaintiff,) Appellant, 

versus * « 

Sheikh Mosaheb Ally and others, (Defendants,) Respondents. . 
Moulvy Ahmed Ally, for appellant. \ 

Baboo Jugdanund Mookerjee, for respondents. 
«Case No. 394 of I860. 
Ram Chand, (Plaintiff,) Appellant, 
. - , ' versus* * * 

Sheikh Soojaet Ally, (Defendant,) Respondent. 
Moulvy Lootfoor Ruhman, for appellant. ' , 

Baboo Jugdanund Mookerjee, for respondent. ' * 

Cases Nos. 395 f and 397 of 1§60. , 
Ram Chand, (Plaintiff,) Appellant, 

versus '* » 

* • Sheikh Dyahuntoollah, (Defendant,) Respondent. 
Moulvy Lootfoor Ruhman, for appellant. * 

Baboo Jugdanund Mookerjee, for respondent. 
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Case No. 396 of 1860. 
Ram Chand, (Plaintiff,) Appellant, 
# * versus 

Mnssamnt Bnugwanoo, (Defendant,) Respondent. 
Moulvy Lootfoor Ruhman, for appellant. 
Baboo Jugdanund Mookerjee, for respondent. 

Case No. 398 of 1860. ' 
Ram Chand, (Plaintiff,) Appellant, 
• versus 

Sheikh Dyahuntoollah and others, (Defendants/) Respondents. 
Moulry Lootfoor Ruhman, for appellant. 
Baboo Jugdanund Mookerjee, for respondents. 

• ' Case No. 399 of .1860. 

• # # • Ram Chand, (Plaintiff,) Appellant, 

versus 
Mosaheb Ally and others, (Defendants,) Respondents. 
Moulvy Lootfoor Ruhman, for appellant. 
Baboo Jugdanund Mookerjee, for respondents. 
Case No. 400 of 1860. 
Ram Chand, (Plaintiff,) Appellant, # 
* versus 

Sheikh Mosaheb Ally, (Defendant,) Respondent. 
Moulvy Lootfoor Ruhmavf, for appellant. 
Baboo Jugdanund Mookerjee, for respondent. 

Case No. 760 of 1860. 

. Ram Chand, (Plaintiff,) Appellant, 

Versus * • 

Mussamut Bhugwanoo and others, (Defendants,) Respondents. 

Moulvy Ahmed Ally, for appellant.* 

Baboo Jugdanund Mookerjee, for respondents, # 

„ \ Case No. 7Q} of 1860. 

Ram Chand, (Plaintiff,) Appellant, # 
• * versus „ 

Sheikh Dyahnntoollah and others, (Defendants,) Respondents.* 

Moulvy Ahmed Ally, for appellant. 

Baboo Jugdanund Mookerjee, for respondents. 
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Case No. 762 of 1860. 
Bam Chand, (Plaintiff,) Appellant, 
versus # 

Sheik Dyahuntoollah and others, (Defendants,) •Respondents. * 

Moulvy Ahmed Ally, for appellant. 
Baboo Jugdanund Mookerjee, for respondents. 

Case No. 843 of 1860. 

Ram Cfiand, (Plaintiff,) Appellant, 

* versus 

Sheik Dyahuntoollah and others, (Defendants,) Respondents. 
Moulvy Ahmed Ally, for appellant. 
Baboo Jugdanund Mookerjee, for respondents. ^ 

The pleas taken in these special appeals, are : — I n ifppeal, 

I. That the lower appellate court has, at the hearing of the {^^f^®™ 
appeal, taken additional evidence, which under the law currealr appellate court 
before the passing of Act VIII. of 1859, it was not competent to ^ d . at f fc £ e 
do, inasmuch as an appellate Txmrt can give its judgment in appeStakenad- 
appeal only upon the record as it comes before it from the ditionai eya- 

, rr / x dence, which 

lower court. underlie law 

II. That even if by Section 355, Act VIII. .of 1859, the lower current before 
appellate couft is competent to take such additipnal evidence, \l t *vnif of 
that court must, in order to enable it to admit the same, 1859, it was 
record its reasons tor doing so, which has ifot been done in todo^Smuch 

this Case. • as an appellate 

^lurt can give 

' * its judgment 

JUDGMENT. # * in appeal only 

• upon the re- 

* . ' cordasit comes 

The decision of the court of first instance in the suit is before it from 
dated the 25th of June 1858, that of the lower appellate ^S^ 
couft from which this special appeal is brought, is dated the Section 355, Act 
12th December 1859, , subsequent to the passing of Act VIH- of ^Wa^Sl ■ 
l£59. a Thus the particular Act of*procedure umjer which the late court is 
lower' appellate court acted, and against which this special ^^{f^di- 
appeal is brought, was the l\[ew Code, ^nd that Code, by tiorial evidence, 
Sections 355. and 356, clearly gives appellate courts the pow- ^ at ^^ mu ^; 
er to admit additional evidence. Statutes enacting sufbstantive enable it to ad- 
law are not retrospective, bu^ Statutes which merely alter the ^ 3® t3 ^^ 
proceedings are so, and apply to all cases instituted previous te» 80 ns for doing 
and pendwag at the time of their passing, unless they are restricted so » ^ch *&* 
bv their terms to future cases alone, or take away a right which ^ this < casej ne 
a party previously had. The first plea as to the old law is, Held on the 
At. * i. iY 1 first P lea > ***** 

therefore, untenable, » the particular 
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md plea we observe, that it is enacted by Section 355, 
1859, that " if the appellate court require any exhibits 
ced or witnesses examined to enable it to pronounce a 
judgment or for aity substantial cause, the appellate 
\l<fw additional exhibits to be received and any necessary 
> be examined, whether such witnesses shall have 
usly examined in the court below or not, provided that 
Actional evidence is admitted by* an appellate court, 
for th$ admission shall be reqprded on the proceedings 
rt." Now it is admitted and indisputable here, that 
>pellat$ court did admit additional evidence, and that 
rd its reasons for so doing, we dd not a however, consider 
>count, the judgment Qf the lower court should be revers- 
ide. That court omitted an act of form in its proce- 
so doing no illegality was* involved. The Section 
ot prescribe that the superior appellate court <»n 
sufficiency or otherwise of the reasons which the lower 
art might record for admitting additional evidence, 
mrt's opinion will thf omission of a point of form in 
y invalidate the evidence taken under a power given 
he courts below. The court, however, thinks, that 
ourts should always be veuy careful in putting on 
the formal proceeding required by JSection 355, 
1859. 
fle circumstances, we reject these special appeals, with 



; it is enacted by Section 355, Act VIII. of 1859, «ha L . " if the appellate 
produced or witnesses examined to enable it to pronounce a satisfactory 
cause, the appeHate court may allow additional exhibits to be receip- 
ts be examined, whether such witnesses shall hare been previously 
>t, provided that whenever additional evidence is admitted by an appel- 
dmission shall be recorded on the proceedings of such court." 
snt ground, that on this account the judgment of the lower court 
. That court omitted an act of form in its procedure, but by so aoing 
Section cited does not prescribe that the superior appellate court caq 
erwise of the reasons which the lower appellate court might record 
». m Nor in this* Courts opinion will the omission of a point* of form 
ace* taken under a power given by. law to the courts below. This 
lower courts should alwavs be very careful in putting on the record 
>y Section £55, AotVIIt of 1859. 
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The 31st May 1861. 

C. B. Trevor, G. Loch, and C. Steer, Esqs., Judges. 

Case No. 6£0 d? 1858. 

Regular appeal from the decision of Mr. P» TaytSr^ Judge of West m 
Burdwan, dated 28tf£ June 1858. 

Josoda Nundun, alias Bhyro Chunder Newgee and others, (Defen- 
dants,) Appellants, 

^ versus # 

Gopal Doss Mohunt, (Plaintiff,) Respondent. 

Moonshee Ameer Ally and Baboo Bhoobm Mohuft ifoy, for appellants. 
Baboos Kishenktskore G&ose, Ramapersaud Roy, and Jugdannnd 
* Mooherjee, for respondent. * 

Suit laid at Co.'s Rs. 14,412-7. j 

I*laintiff, Gopal Doss Mohunt, and after his death, Ladlee Held in ac- 
Doss Mohunt, sued Jasoda Nundun, alias Bhyro Chunder Newgae J* 1 "** 811 ? 6 . ***** 
and others, for the resumption of 261 beegahs and 4 cottahs the lower oou£t 
of land, appertaining to mousahs Biddyanundpore and Maqja, that <*•*•?- 
talook lot Mancha, Pergunnah Burrohazaree, Turaff Singhasary. S a *to a 1w* 

The plaintiff alleges that the talook in which the lands : n suit are ^ e validity of 
situated, was formerly h&d by the defendants, ..either in their own^^^^S 
name or thoserof other persons ; that taking advantage of their know- by **"«», and 
ledge thereof, and influence therein, they, after plaintiff jmr- ^ 17^^ 
chased it at public sale in the month of Jeyt 1256, dispossessed him of <*©r a title be- 
the lands in suit in Assar of the same year, on the {>lea of^fcheir ^^ to *• 
being lakhiraj, and have ever since refused to pay rent ; that d^ Hek also as 
the claim of the plaintiff to hold this as lakhiraj is fraudulent, plaia- J?^ J? ™" 

.•4mi*iiji.* * • Rans 01 con- 

tiff brings the present action. c ^ ^ firmed lakiu- 

The defendants plead, that they have held the lands as lakhiraj j£L £ a d«fcn" 
for more than 60 years, and consequently, that plaintiffs are out of dint to 7 be tn- 
couJ-t under the statute of limitations, and on the merits they urge, cl ™k* tb at the 
the lands in suit are their valid*lakhiraj lands. SeoMon L its 

The deputy collector to whom the case was referred for rtport g* 881 * state ^J 
under Section 30, Reg. II. of 1819, considered that the right ofthat^the case 
the plaintiff' to hold 194-17-2 out of the 261 lakhiraj had been mustberemand- 
satisfactorily proved by the documentary evidence adduced by them, ^u farestig£ 
and that 66-6-2 alone belonged to the plaintiff as m&l. * on as to them. 

After most minutely and carefully noting the evidence bearing 
upon the lands entered in each of the 28 paifeels ihto which th# 
lands wew separated, £he judge thought that the oral and documen- 
tary evidence of the defendants had entirely failed to prove that 
a£y part of the disputed land was lakhiraj, whilst that di the plain- . *' 

tiff which appeared to him worthy of all credence, demonstrated 
most convincingly that it must be mil, he was, therefore, of opini- 
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on, that under no view could the statute of limitation apply to the 
case. He, therefore, decreed the plaintiffs claim with all costs. 

An appeal has now been preferred to this court by the defendants 
below against thg decisioh o^ the judge passed adversely to them; 
they urge, thattfcesuit i» barred by limitation ; that moreover the jum- 
mabundee and Chars of Messrs. Hasselridge and Dawson, and also 
the Taidads and Boll-book of the collectorate, clearly prove their 
case ; that the.rejection of the Taidad, because thay are not signed by 
any authority islinreasonable, it not being the practice for public 
officers to sign Taidads ; that the correspondence of the Char with 
the Taidads and Boll-books establish # their case, which is only 
rejected in consequence of the judge holding the Char and Taidad 
to be forged; that again within the land • sued for are 51 
beegahs of their confirmed lakhir&j land, amounting altogether to 
75 beegahs, and admitted to be in their possession in the plaint, and 
that the judge, though this fact was pleaded before him, he never 
enquired folly into it ; that altogether the judge's decision is con- 
trary to evidence and justice, and should be reversed. 
* We have gone over the evidence which the judge has, with such 
elaborate care, detailed in his judgment, and the result at which we 

; arrive is exactly similar with that reached by the judge. Without 
again travelling over the ground in detail, we will say generally, 

• that we are not satisfied with the evidence on the record as showing 
that defendants have been in possession of the land as lakhiraj 
under zbonajule title, believed it to be valid from 1790, neither are 
we satisfied with the evidence as to the validity of the title set up 
by thl defendants. It appears that itwas formerly the custom, when 

inquiries were inade regarding lakhiraj lands, for parties to exhibit 
tijeir simnuds ; this document was then given back, and a Char also, 
and the officer entered tfyS particulars of the sunnud in a Roll-bwk. 
Admitting even for argument's sake, that the Char and Sunnud 

' and Taidads are what they are represented to be, we have no certain- 
ty that* they refer to the lands now in dispute, and the Chars* and 
Sunnuds in no sense can be said tti coincide with the Boll-book, 
for if contains the mention of no villages ; but it is unnecessary to 
carry this reasoning further, for we are not satisfied that the Chan, 
Sunnuds and Taidads # filed are genuine documents, but we see strong 
reasons for supposing, that they* have been fabricated to meet 
present r&juiremente ; thus the evidence which the defendants have 
produced to prove their case, with the 'exception of a point to be 
Boticed below, entirely in the court # s opinion fails. 

Regarding the 52 beegahs out of the 75 of confirmed lakhjraj 
land Admitted, belong to defendants, which they state to be within 
the area claimed by the plaintiff, the decision of the judge in^ts 
present conditional form is manifestly defective, and altoge- 
ther the plea raised by the defendants as to them, must be answered 
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to a decree being passed, and it can only be answered by 
a motussil investigation ; it seems that when the resumption proceed- 
ing which ended in the release of the lands, were pending, a 
measurement of the lands tookjjlaorf, no difficulty will, therefore, 
occur in ascertaining whether the lands fgrmerty released to the 
defendants are comprised within the present plaint'or not. 

We, therefore, affirm the judge's decision as to all the lands claim-* 
ed by the plaintiffs, as held by them under a valid lakhiraj title 
in the present suit, *but we direct him to send an ameen into the 
mofussil with the chittas of resumption, the ameen will then 
ascertain whether any or how much of defendants 1 confirmed lakhiraj 
land is included within the present plaint ; if the whole 52 beegahs 
are comprised in it, as stated by defendants, plaintiff's claim as to that 
area must be dismissed, with costs; ifany portion of it be within it, 
the plaintiff's suit as to tha^t portion must be dismissed with costs, and 
the rest be decreed to him ; and if none fail within it, then plaintiff's 
whole case must be decreed with costs. 

Mr. C. Steer. — I concur in the viewtaken by my colleagues in tfps 
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Thb 8th June 1861. 

C. B. Trevor, G. Loch, and C. Steer, Esqs^ Judges. 

Case No. 348 o€ lg58. 

Regular appeal from the decision of Jfn E. Da Costa, Principal S udder 

Ameen of Tirhoot, dated 30M June 1857. * 

Musst. Junnuk Kishoree Koonwur, sister and guardian of Baboo^ 

Kishenkishore Narain Sing, minor, (Plaintiff, } Appellant, • 

tarsus 
Baboo Rughoonundun Sing and others, (Defencjants, ) Respondents* ^ 

Baboos Unnodapersaud Banerjee and Kally Prosunno DtUt> Moulve'e \ 

Murhimmut Hossein, and* Mr. W. Ritchie, for •appellant. 
Baboos Ramapersqud Roy y Kishenkishore Ghose, Bvjmbhoonath Pundit, 

jOnookookhunder Mooherjee, attd Ramgopaul Ghose, Mr. R, P. 

Allan, and Moonskee Ameer Ally, for respondents. a 

Suit laid at Co.'s Rs. 97,500-6-8. 3 

Messrs. C. B. Trevor and*G. Jjoch. — Musst. Brij Koonwur, pater- Held, that ua. 
nal grand-mother and after her demise Musst. Junftuk Kishor^^^^ J£ well 
Koonwur, sister and guardian of Kishenkishore Nara,in, plaintiff, as of the Me- 
cuesBhugwutnarain Sing, 1st pafty, Ramnarain Sing and Rughoo- *i a £ Bh . a > !,a > a 
nundun Sing and Hurpurkas Narain Sing and others, 2nd party, joint owner 
and various others, for the cancelment of certain deeds of sale with Ws f° ns 
illegally made and withoufwar^nt of law. • t£teT%pd can 

Plaintiff allies that Mohesh Jhaand Omur Jha were the anees- onl y exercise 
tors of the different parties before the court, and brothers and sdns Lenat££>fC 
t>f Bhugruthia Jha, the common ancestor. That Both of them had the.<£seof a 
amassed large property whilst living together ; that Mohesh Jha^adi^^ at the 
an only son, nanied Hurdeonarain Jha, who died childless ; that time, 'under 
Omur Jha had one son, Kebulkishore, who succeeded to the whol^^ 1 f ^g B - 
- estate ; that Kebulkishore had three sons, Ji&ohendurnArain, Ramna- sity. 
rainandLutchmeenarain. Mohendurnarainhadtwo sons, Bhugwutna- t Jtt the debts 
rain, the father of plaintiff, and Ramonoogro Sing. That Ramnarain contracted by 
had two sons, Rughoonundun and Hurpurkas, defendants in this fJ^J, ^ ^* 
case ; and Lutchmeenarain had a*son, Bishenpurkas, defendant ; that shewn to be of 
the three brothers lived together tilt 1238 ; that in, 1239 or 1832 j™* £ b ™{™ 
Xiutchmeenarain separated himself from his brothers, and they the son from 
divided all the property into thref parts, and oach took his share'; *£ e a ob ^J^ oa 
that both Mohendurnarain and Ramnarain still livedln commensali- fiefd further 
ty. That in 1241 w 1834, Mohendurnarain died, leaving his eldest that » ^ th * 
son of age, and his youngest* a minor ; that after Jhis d§ath in Assar nve%ahe°saies 
1242, Bhugwutnarain separated^ himself from Ramnarain Sing aade inexecu- 
and.retained possession ot one-third share of the property, partly on fa)urt,3?Se 
his own account and partly as guardian of his minor brother, Ram- rem^ningsab» 
©n#ogr*> Sing; that before the separation of Baboo Ramnarain Sing, f r whidTthe 
there were lacs of Rupees and other articles left by his grandfatheifpresent suit is 
and father, which were divided between Baboos Ramnarain Sing rou e ht > werd 
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aot m4d« under and Bhugwutnarain Sing, according to the former deed of parti- 
JtoSEJ^tny ti°* > th at «fter the separation Bhagwutnarain, on account of there 
legal n e oa wtty being no one to take care of him, began to live extravagantly ; that 
ihayirooottSJ} on fi4raonoogn£ arriving at*his majority, and seeing Bhugwutnarain 
*uenti* invalid Sing living extravagantly, he separated himself from him in 1249, 
""^Db^dSu an ^ ^dd possession of his i share, and Bhugwutnarain held his } 
'm*iina$ t share of the ancestral property ; that at the time of the death of 
ir*5reum* Mohendurnarain no debts were doe from any one, but he left much 
i to bear cash and othe» valuables, and had an estate also bringing in a large 
• income, and the share accruing to plaintiff brought in at least a 
net income of 80,000 Us. ; that on Bhugwutnarain becoming extra- 
vagant, it was good opportunity for Ramnarain Sing, defendant, 
and other defendants to entangle him in difficulties and take his pro- 
perty ; that for small sums of money they instigated and caused him 
to execute bonds for large amounts in the name of other individuals ; 
that when these nominal mahajuns obtained their decrees, they 
I /' * themselves began to purchase them ; that again they instigated 
L/a • bhugwutnarain to execute other bonds in their own names, lending 

•him small sums of money, but not giving him any account of the 
same, and then caused him to execute bonds for double, treble, four 
and five times the amount of the sums actually paid to him and 
obtained decrees on the same ; that they also instigated other eredi- 
, tors to sue and obtain decrees for false debts ; that then many mou- 
sahs were brought to sale, and 14 Villages were sold on different 
ds&es and years, of which 9 villages of large value were purchased by 
Bamnarain, Bughoonundun Sing and otheA, second party defen* 
daq£s, one by Bishenpurkas Sing in the name of Nursing Thakore, 
^ his own servant, and four by the other defendants as is given in sche- 
dule below; that moreover, they caused the said Bhugwutnarain to 
execute many-deeds of sjte for many villages of large values inserting 
large sums of money in them, some in the names of defendants of 
the scond party, and some in the fictitious names of their servants ; 
that in short between 1257 and 1261 all the ancestral and paternal 
property of plaintiff's father was dissipated ; that to strengthen their 
fraud and to screen their evilotcts, they have prepared a deed, of gift 
(oteanamah) of 5 villages in plaintiff's favour, alleging that it was 
executed in his, plaintiff's favour, by his father at the ceremonies 
performed shortly after his birth, and have registered it, hoping 
thereby that the claita of plaintiff to his pnoestral estate by the 
reversal of the deeds of sale, would not be made. That the present suit 
ja instituted Consequently to establish the reversionary right of the 
minor plaintiff to the property alleged to have hjeen sold tq the defen- 
dant* by the reversal of the deed of sale^as having been made* by 
the minor's father contrary to the law of Mithila, without any ne$8« 
* ity, but merely to satisfy his present extravagancies, and by thf 
cancelment of tie alleged deeds of gift to himself. 
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The defendants substantially plead that in the Mithila law, the 
father is not prohibited from selling ancestral properties at his 
pleasure, provided he leaves sufficient for the maintenance of the 
family, which has not been done j* th£ present case, and that on 
this point that law differs from the Metakshara ; tnat even were the • 
Metakshara law prevalent in Tirhoot and applicable to this case, 
the sales would be valid and not liable to be set aside, as they wert^ 
made for debts of the father, for which the estate is liable ; that the^^^ 
allegation, that the defendants inveigled into dissipation the father of ^ 
the minor with a view of^getting possession of his property, is«false ; \ 
that they, defendants, seeing the minor's father in difficulty, wilh \ 
a view of preventing the properties going into th« hands of strangers, > 
purchased them themselves. That in this ther© has been no fraud 
a&d illegality, and the present suit, therefore, should be dismissed. 

The principal sudder spneem remarks in his judgment as fol- A 

lows : — The plaintiff sues to set aside certain sales on the allegation, M 

that his father, Bhugwutnarain Sing, had alienated the property 
illegally, and had squandered tne proceeds in " playing and toying^" 
On the other hand the defendants, amongst other pleas, maintain tbfe 
validity of the said sales on tv*o principal grounds, 1st, that the 
whale ancestral property, the alienation of which is prohibited by 
the Mithila shasters, not having been sold, the father was, by the m 
Mithila shasters, competent to alienate a portion ^)f it after reserving, „ 
as he has dona* in the present instance, sufficient for the maintenance • 
of the family, and 2nd, that the plaintiff's plea that the sale proceeds 
Jiad been lavishly expended, was unfounded. " Now, I am of opinion/' 
proceeds the principal sudder ameen, looking to the comp^ncy 
oj; the plaintiff's father to sell the property at all under the HindotJ^ 
law current in Mithila, "that with the exception of two items, viz* 
thj one, the deed of gift in plaintiff's »gwn iavour of mouxah 
JSonsur, and the'other, a deed of nominal sale of four dwelling houses, 
situated in the said village in favor of Bamnath Karpur; the 
sak$ of the remaining landed property specified in the "plaint, 
which does not consist of the whole of plaintiffs ancestral property, 
belonging to plaintiff's father, are valid, a portion more than sufficient 
to meet the maintenance of the family having been* reserved. The 
copies of precedents and bywustahs which have been put on 
record by the plaintiff, and on Vhich he lfelies, ^ cannot govern 
the decision in th$ present case for the fallowing reasons : 1st, 
because they restrict the father's competency to "make any aliena- 
tion without the son's consent, & plea which h&s not*been advance^ 
by the plaintiff, nor made the basis of the present claim, and Bndly, 
because tne said precedent^ and bywustahs are till founded 03 the 
ajtfthopty of the Metakshara and other authorities prtvailing in 
[Benares and other countries in which the shasters current in 
Benares are respected. In this .district, the Mithila shasters are 
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followed, and respect is paid to them, viz., Viwda Chintamoni, 
the Vivada Ratnacara and others ; and as the religious ceremonies 
performed in the family are admittedly regulated by the Mithila 
sbasters, this case must be gefvern^ed by them." The principal sudder 
ameen then proceeded to remark on certain decisions of the 
Tirhoot court and bywustahs of the Pundits, and concluded 
ibv holding, that all the sales made were within the competency of 
plaintiff's father under the Mitbila law, more than enough property 
remaining for the maintenance of the family. Aa to the allegation 
forming the secondLksue of the plaintiff, that the sales had been 
effected to supply the dissipation of his father, that the principal 
■ sudder ameen considered as not proved^ the oral evidence adduced, 
teing in his opinion not worthy of credit, inconclusive,- conflicting 
and unsatisfactory. The statement of one witness invalidates tb^t 
of another; moreover, the proofs adduced by the defendants invali- 
dating the above allegation predominate; moreover it was de- 
cided in \ case in the Sudder Court, in 1811, that whether 
fye purpose for which the sale was Aade was proper or not, when 
the debt had been proved in court, and a decree passed for the 
amount which had become final, tiie ancestral property could not 
be saved from sale by a suit brought by the son. With regard to 
the oteanamah in favour of the plaintiff, the principal sudder 
m ameen remarks, that although it was dear from the foregoing 
circumstances, that a father was competent under, the general 
power above adverted to, to execute such document, still as the 
plaintiff himself applied for its cancelmenfr, there could be £0 
objection to it. As to the deed of the sale of the dwelling houses 
Wfritten by plaintiff's father in favour of llamnath Karpur, it i? 
fyeyond doubt, illegal, and must, therefore, be set a&de according to 
tfte text of " Catyayana, "in page 312 of Macnaghten's Hindoo Law, 
volume II., houses must V excepted, for a father is mot competent 
to sell fhem. The principal sudder ameen, therefore, passed a 
decree, Betting aside the oteanamah, and deed of sale of the dwell- 
ing houses and upheld all the other ^public and private sales with, 
cost^ in proportion to thjj ampunt decreed and dismissed. The 
costs of all the other defendants, except Bhugwutnarain and 
Bamnarain Sing, being made chargeable to the plaintiff. 

From the depisionf of the principal sudder ameen adverse to* 
him, an appeal has now been preferred to this Court by the plaintiff 
below. He in his* appeal petition, calls ih question the law of 
Mithila, as hud down by the principal sudder ameen, submits 
that as to the power of alienation by a father with a minor, son 
livings it is identical with the law of the Metakshara,*and that 
that power can only be exercised within certain limitations, aqd 
under certain circumstances not present in the case before the 
Court ; and that, moreover, in the present case, the purposes of the 
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•ales were of an immoral nature not sanctioned by Hindoo Law, 
that consequently tbe decree of the principal sudder ameen should 
be reversed, except as to the reversal ot the deed of gift to 
plaintiff and th# sale of the dwell jpg houses. # 

The issues raised on the pleadings in this suit a*e : — 

1st. Has a father, under the law of Mithila ifrhich prevails in 
Tirhoot, an absolute power to dispose of ancestral property a^ 
he pleases, notwithstanding that a son is living, or is he^ 
only a joint-ownel* with his sons, and therefore^ with a power of 
alienation to be exercised, in the ease of a sen who has reached * 
his majority, only with his consent, and in the case of minor soils, \ 
as in this suit, only on a l£gal necessity arising? \ 

2nd. If he haq only a restricted power, were the debts for 
which the alienations took place of such a nature as under 
Hindoo Law, to render the property in which the sous have a A 

vested interest under no circumstances liable ? J| 

3rd. If not of such, a nature, was there any such real or 
apparent necessity for 'the dale as justified the vendor in selling 
and the vendees in purchasing property not absolutely the properW 
of the seller, but held by hiji, partly as his own and partly as 
trustee for his minor son. 

It was contended by the learned Advocate Genefal on the 
first issue, that the general rule of Hindoo Law is, that a father 
with sons has only a restricted right of alienation of any part + 
of the ancestral property. That the strong presumption is in 
favour of the 3 prevalence everywhere of the general rule, *and 
unless a party can clearly show that any other special rule prevails, 
the Court will not admit it. That after considerable struggle # 
and conflict of authorities, the courts in Bengal have held, thajt 
tjip rule of Hindoo Law in Bengal is different from that in forte # 

in the courts governed by the Metakshara, on the* point in issue, 
.and that a father has an absolute right to alienate either the 
whflle or any portion of the ancestral estate; it is now, however, 
for the first time in the Sudden Court contended that the Law of 
Mithila is very Nearly similar to th%t in $engal, and that a lather 
ean alienate ancestral property, provided he leaves sufficient for 
the maintenance of the family; that this is an attempt to 
introduce into the Mithila law, f what has, whether rightly or 
wrongly, been introduced into the Bengal law. That without the 
strongest evidence, the c#urt will not do this*; that in favour of 
the contention as to identity rf the Mithila «nd tfie Metakshara 
laws, there are texts *of the old Munis and passages in tbe com- 
mentators most approved in Mithila, the Vivada Chinta/noni, 
Afrvada, Ratnacara, and others ; precedents of this- Court, such as * Reports of 
that of the case of Sham Sing* versus Musst.Umraotee, and to ^S^wSi 
crown all, we have the principle upon which the Hindoo Law 74. ' 
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if universally founded. On the other side they have nothing; 
and in the absence of authority, they have recourse to bywustahs 
and to evidence as to custom ; as to the latter, custom in the 
absence of written authority qjp positive law is •admissible, but 
custom opposed^ \o law, as in the present case, is of no avail at 
all, and as to the bywustahs, they, however learned the Pundits 
y be, cannot be opposed successfully to the positive ruling 
of this Court. m 

On the other»side it is urged by Baboo Ramapersaud Roy, that 
the point is an important one, and has never yet been before the 
Court ; that texts of Munis prove nothing, that the commentaries 
. r ^ upon these texts ase the authorities, and they unfortunately, as 
far as regards the Mithila law, have not beea rendered into 
English ; that the case in Macnagbten, volume 2, page 812, shows ' 
that according to the Mithila law, exegpt his whole estate and 
^^ his dwelling houses, what remain after the food and clothing of 
his family, .a man may give away whatever it be, whetherfiied 
<y # moveable; Jhat again, the bywi&tah of the Pundit filed in the 
case speaks to the same effect ; that custom, as proved by the 
evidence of transactions which have occurred in the family now 
litigating, and also by that of respectable persons, omlah of the 
court, vakeels and zemindars, is in favor of the unrestricted 
' .power of the father to alienate, provided he leave sufficient for 
• . the maintenance of his family, and consequently the decision of 
i^ : the principal gtfdder ameen should be affirmed. 

^"^'^n*,. In cases to which tho reports of this Codtt do qpt furnish any 
^* authyity, we are compelled to resort to bywustahs of learned 
, ^Pundits, and it may be in some cases to evidence of local custom, 
hpt if the reports of the Court furnish us with an authority, and 
• alio the reasoning upon # «which the rule laid down conclusively, 
is based, we prefer being guided by it, and to loatfe less weighty 
authorities ; at the same time we lament with the government • 
pleader,' that the chief authorities in Mithila law have not been 
rendered available, by being translated into English, to Judges 
unlearned in the Sanscrit language, ahdthat w0 are thus, «many 
of us at least,* unable from our own scrutiny of the text to 
ascertain and vouch for the accuracy of the law as laid down 
by our predecessors ill the courfo in the present instance however, 
such scrutiny is the» less necessary, %s the ea$e on which we 
intend to rely, w&s decided by that greal authority in Hindoo 
Law, Mr. Cotebrooke, and also fey Mr. Fombelle, and had the 
bywustahs on which that judgment was founded been incorrect, 
they,* subject as tlley were to the scrutiny of a profound Sanscrit 
* scholar, wduld undoubtedly not have been adopted. . \ 

*e^74* &!- * n ***« case °^ Shamachurn Singh versus Musst. Umraotee,* 
fort* Reports wWh is a Tirhoot case, governed by the law of Mithila, the 
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Pandit's bywustah accepted by the Court was to the effect that of Sud 
" if a Hindoo possessing immoveable ancestral property, some wtny ^ 
time previous to his death, expresses himself in talking of his 
eldest son, to the effect that he* wilt become dole proprietor on 
my death, and my younger son will J>e provided by him, m 
with a suitable maintenance, the gift cannot take place from the 
omission of the word dan (donation) in the expression, whicbj^ 
both according to the shasters and the current practice of the^^£ 
country, is essential to complete the gift; further, supposing the ^N 
dan (donation) to hav^been expressed in the above sentence, % 
still the gift cannot be considered valid, became a father dhd \ 
eon possess an equal rig ht in ancestral immovable property, conse- 
quently the younger brother's right is established, and the estate 
becomes joint property, the gift of which is illegal, and a verbal 
gift, under any drcumgtaneds, of immovable property, unless 
supported by ahebbanamah, is invalid." The authorities, agreeably j 
to Which the bywustah has been delivered, are the Vi^ida Ratna- . 
cara, the Smrite Sanoochyn, Yivada Chandra, Vivacja ChintanNjnj 
and other works current in Mithila. • 

Now it will be observed, thai the particular case cited referred 
to gifts of the whole property, whereas in the present case we have 
only the* sale of a portion ; but notwithstanding this * difference, 
the principle upon which the doctrine as to^the former set of. 
circumstance*, is founded, applies to the latter, and the illegality • 
of both is based upon the fact that the father 'and the son in, 
Mithila, as in the tountries governed by the Mctokshara, possess ^4 
an equal right in ancestral immovable property. Ancient law, in^lud- ^^ 
ing Hindoo law, as has been well remarked by a learned writer,*^* M» 
" knows next J to nothing of individuals, it is concerned nojt ^^ Qnt 
"^with individuals but With families, ••not with # single humto 
" beings but J with groups ; the mature Roman law, and modern 
" jurisprudence following in its wake, looks upon co-ownership 
u as an exceptional and momentary condition of the right of 
u property, but in India, this order of ideas is reversed. There 
" as a soon as & son is born, he acquires a vested interest in 
" his father's substance, and on attaining years*of discretion he 
^ is even, in eertain contingencies, permitted by the letter of the law 
" to call for a partition of the tfanrily estate"; co-pwnership in fact 
" is there the rul^, and it#hay be conjectured that private property 
" in the shape we know ft, viz., as that of individual, was chiefly 
" formed by the gradual disentanglement of ttie separate rights of 
u individuals from the blended rights of a community or family. 

"This principle of* ancient Hindoo law appears, according # to the 

«ecejlents of this court above cited, to exist in the books of 
ithila as well as the Metakshara ; but the contention on the side 
o£ the defendant is, that as the Bengal law has developed itself, 
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and as the absolute right of the individual over ancestral property 
have been recognised in it, so it has become recognized in Mithila 
to tiie extent of allowing the father to alienate the whole ancestral 
property, with the* exception d? thaj portion which may suffice for the 
maintenance of his family; the only authority relied upon is the case 
at page «H:J, of the £nd volume of Maenaghten's Hindoo law^but 

at case is a Nuddea case, and must refer to laws other than those 
current in Mithila, and the only point on which the Mithila law 
books are cited w as to the illegality of selling an entire patrimony 
without the consent of sons or other heirs, or without extreme 
necessity, a rule which is undoubtedly co^rreot law, but which does 
not involve the question now particularly be tore the Court. 

On the ground ihen of the , fundamental principle of general 
Hindoo law, the* principle of oo-o worship of father and son, and ths* 
precedent of this Court above cited establishing* it, we have no 
nesituii<»n on the first issue in the present case of finding that 
undi r the law of Mithila, a father is jot«t-owrier with his sons of 
tjig ;u».vstral estate, and can only exercise the power of alienation 
in tLj case of a minor son existing at the time, as in the present 
instance, under circumstances of legul necessity. 

It had been attempted to be shown us by the evidence of witnesses 
that the extravagances, on which the father of the minor, Bhugwut- 
^laram Ram, were o£ the nature of dissipations, for which under 
Hindoo law, as being repugnant to good morals, the son would 
undo/ no circufnstailtes be liable; that therefore, on this ground 
the sale of the psoperty in which the son hafs a vested interest is 
ilicgi^; but we are not satisfied with evidence of this nature; all 
^fobipation tends to extravagance, but all extravagances are not 
caused by dissipation repugnant to good morals in the Hindoo sense 
oft-hat term, and nothing^ »but the strongest and most reliable evi- 
dence as to the particular nature of the dissipation of the debtor, 
Would justiiy our giving a verdict on the second issue in plaintiffs 
favour; and as no evidence of that kind is before us, we find for 4h« 
defendant upon it. * • * 

\W proceed to the consideration of the third isstfe. . . 

On tiie part of the plaintiif, it is contended t>at on the plaintiff^ 
grand- father's death, no debts were due by him, but he died worth 
large estates ; and possessed of considerable ready money ; that the 
yearly income of the plaintiff amounted • 80,000*113., a sum quite 
sufficient for all Kis wants; that, moreover, ^re were no great 
cpremonies in *the family requiring largo expenditure, and in 
point of fact, the family expenditure amoa'htefl to not njore than 
6 or bV)0U Ks. annuklly ; that the sales Jbr the reversal of which 
the present suit is brought, were made without legal necejssitjk 
merely to raise money to enable the plaintiff to indulge in arf 
extravagant mode of living, or to satisfy bonds for which small 
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considerations had been given and decrees upon those bonds. The 
property sold being of a value for beyond the amount of the decrees ; 
that granting even if plaintiff is unable to displace the sales which 
have taken places in execution of judicial decrees on^he only ground 
on which a displacement would te legitimate, viz., the immoral % 
purppse of the loan patent on the face of the decrees, still the other 
sales are liable to reversal as being made without any necessity, andW 
not only were they made on the part of the vendor without any ^W/ 
legal necessity under Hindoo law, but they havej>een purchased ^^ 
on the part of the purcha»er without that enquiry and caution with ^ 
a view to seeing that no breach of trust was committed, which *a \ 
party, dealing with a person in the position of the plaintiff, a party \ 

a trustee with a leatricted right of sale, should hanre used,* that con- • stronghm vs. 
m s^ering the position of the fathered that of the person purchasing, AnsteyDe Gea. 
relationsin most instances jx> each other, the latter, therefore, cogni- JJf| V<5fen n 
zant of all the circumstances of the family, it was incumbent on them v oi. l^fs < 
as laid down by the Privy Council in the case of Hunoou^anPersauA 635 ' 
^ Pandey versus Musst. Babooee Munraj Koonwaree, to pjrove the factg„ 
presumably better known to him than to the infant heir, viz., those 
facts embodying the representation made to them of the alleged 
receipt of the sale of estates, and of the motives which induced the 
purchase, but nothing of this sort have defendants attempted to 
prove. That consequently, with the exception jf the sale made in . 
execution of decrees, all the sales should be reversed as having been 
made without authority under Hindoo law* * % 

It is urged fcy the* pleader on the part of the.defendants, that 
! all the purchases, whether private or ul execution, were mad^ by 
I them fairly at fair prices ; that these purchases were made with ^^ 
view of keeping the property in the family and preventing strangers 
CBfc cojping in ; that the statement made by th$ other side, that several 
purchasers purchased as Rug^onundun's servant is entirely incorrect ; 
that Ghedee Lall especially is a wealthy mahajun of Mozufferpore, 
and# creditor of Bhugwutnarain, and therefore he purchased 5 that 
the fact of the sales proves their necessity, and so nothing more is 
requisijje, and that as purchasers, they could not be required tb be 
prepared with proofi^f the antecedent, economy of good conduct 
of the owner of the estate ; that they were not legally required to 
do more than they did do in the Way of enquiry, and that therefore, 
the sales made oiw accountft>f legal debts of the minor's fether for 
which the minor is liable under Hindoo law, shofild be upheld. 

That at the time at which thetylaintifTs father c£me into pos-, 
session of ^his property,* it was altogether unburdened with debts, 
and that he was in the enjoyment of an income of at least 30,000 Es., 
a^ with small family expenditure, seems from the evidence before 
tjfc to be undoubted, and that the sales for the reversal of which th$ 
present suit is instituted all took place in the course of about 4 
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years, that is, between the encbof 1849 and the beginning of 1854?, 
seems clear also. The sales for the reversal of which the present 
suit is brought, divide themselves into 3 classes. 1st, sal^s made by 
order of court ii£ execution <5f decrees; 2nd, sales* made privately 
to satisfy decrees and, bonds, and ord, sales made simply in order to 
raise money for some purpose or other. Freedom on the pa$ of 
the son as far as regards ancestral property from the obligation to 
discharge the father's debts under Hindoo law, can be successfully 
pleaded only by a consideration of the invalid' nature of the debts 
incurred. Now we«re clearly of opinion, 4hat the plaintiff has been 
unable to show that the expenses for which those decrees were passed, 
were, looking to th« decrees themselves, and we cannot now look 
beyond these, immoral, and such as under Hindoo law, the son 
would not be liable for ; we must, therefore, decline to interfere, wrtjjk * 
the 5 sales, Nos. 25-26-&7-2S and 29, wjjich have taken place by 
the intervention of the court ^ for debts, which, though caused by 
extravagance, were such as a ^<>n would bewliable for. The remaining 
«%les fall unde^ the other t\w classes* under the class* of sales made 
to satisfy decrees and bond debts fall Nos. 3-4- 14- 16-18-22, and 
under the third class fall •fue remaining sales, Nos. 1-2-5-6-7-8-9- 
10-11-12-18- 15-17-19-20-2! -23-24. Now in sales made without 
the intervention of a court of justice when the vendor is a trustee for 
others as well as part owner, and the purchaser a stranger, such 
purchaser is, as contended for by the learned Ad\wcate General, 
under an obligation to enquire and see that no breach of trust is by 
the Act of sale to him committed, when moreover, Jhe purchaser is 
not 4 stranger, but a person knowing not only the position of the 
Vendor, but the circumstances of the family, the obligation is strong- 
er upon them of making such enquiry, and if the transaction, of 
whatever* nature it may ]&> be afterwards called in question, the oqus ^ 
\s clearly upon him of snowing what those facts wftre which were 
represented to him, as raising the necessity, which was sufficient 
to jifstiiy it in his mind under the law applicable to the case. m 

Afler an attentive analysis of aH the evidence placed before us 
by *the •defendants, we are unable to say, that any such proof of a 
satisfactory i' lure has been placed before usifcr them in this case, 
but the doctrine has been openly adopted by them that the sales 
themselves \:v(*ve their own nspe&ity ; we think that this * doctrine 
is altogether an erroneous one, and, that on the % sinrple failure by 
them to prove that they had made any enquiry as to the legal 
.necessity of the suites in either clfcss of cases under consideration, 
1 his ease might at once be decided against *th em ; but on referring 
to the evidence of the plaintiff, the nature of all these transactions 
a 4 once becomes apparent, and also the fact, that they were aJJ wi4h- 
* it exception entered into without any legal necessity, oonsiderafl|«i 
, ms in the aggregate were paid over to the debtor, for which bonds 
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to a large amount were given and decrees have been obtained* on 
those bonds, and the transaction seems to have been part of a 
system entered into by certain parties, including the principal 
defendant, to ease plaintiff's fatter *of liis anc^tral property by 
supplying his extravagances. The existepce of a bond debt' 
or a, decree founded on, are neither of them as a general rule 
sufficient to warrant a private sale of property partly held in tru^^ 
beyond the amount of the decree or bond debt withput the inter-^V 
vention of the court, and it follows a fortiori, that where there ^fc 
are neither decrees or &ond debts, the sale tff trust property at 
all can, uhder no ^prcumstances, except those of strict legal necessity, 
be upheld by the court. , 

Under thi§ view, of the casp, we confirm the order of the lower court, 
reversing the sale of the dn-elliag houses by plaintiff's father, and 
also the. deed of gift of the five villages alleged to have been made 
in his favor by his father also, and we declare, reversing the ^ecision 
of the principal sudder ameen, that as far as concerns Jthe rights in 
reversion, of the minor plaintiff before us, the saleSofrom Nos. \U> 
24* inclusive are null and void ; as the plaintiff's father is still ali\%, 
plaintiff is not entitled to possession, and it will remain for the 
parties interested to determine amongst themselves, whether the 
transaction entered into shall stand good for the life-time of 
Bhugwutnarain, but with that # determination the Court has at 
present no concern. 

The Court also dismiss so much of the plaintiff's claim as refer to 
the sale of the five properties, 25 to 29, made in execution of decrees 
of court. . ^ 

Under the special circumstances of this case, each party will bear MS* 
own costs. • 

JUL*. C. Steer. — I concur in the view takcn^ by my colleagues in tliis 
case. 



The 17th June 1361. 
H. T. JRaikes, C. B. Trevor, a and H. V. Bayley, Esqs., Jrdges. 

Case No. 3Sfr of 1860. 
Regular appeal frorh the ''decision of Mr. Alexander Smi/A, Collector 
ofZillah Purnedk, dated 27 1 h Mgrch 1860. 
Meer Mohummud Tuckee Chcnttlhry, (Defendant,) Appellant, 
* versus , . 

Mr. A. J. Forces, (Plaintiff,) Respondent. 
Moonshee Ameer Ally and Baboo Kislienhh-hore G/iose, for appellant. 
J}a6oo Ramajiersh'avd "Roy and Mr. R. T. Allai^ for respondent. 

Suit hid at Co.'g Rs. 25,000. • 

/ The plaintiff in this suit applied to the collector of Purneah,#>r Heia 
Assistance in measuring his estate, the defendants having opposed a in*? al 
him in the exercise of his right. * coij^t'>i \*L» 
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25 d !ii ^vf ^ e co ^ ec * or > a ^ er satisfying himself that nothing in the en- 
Act x. & of 1859^ gagemente of the defendants entitled them to oppose the measure- 
is to the Com' ment, directed that it should proceed as provided hy Section 26, 

not to the CiTU Act X - oi 185y * » •• . 

% Coorts. # The defendant first .appealed to the Commissioner of Revenue 

against plaintiff's right to measure any lands held by him, butthe 

^Commissioner, rejected the appeal on the ground of want of jurisdic- 

V/ tion under the Act, the defendants have, therefore, preferred an 

4^ appeal from the collector's order to this court. 

/Jhe hearing of the appeal has been opposed by the respondent, 
who questions the authority of the courj to hear an appeal ' from 
any order of a collector passed under Section 26 of the Act, and 
after hearing the arguments ofj, the pleaders on both sides, we are 
* of opinion that the objection is gocfd. t\ 

We find it is provided by Section 151, <jf Act X. of 1859, thatatf 
%J orders passed by a collector under this Act not being judgments 
m in suits, or orders passed in the course of «uits and relating to the i 

trial thereof, or orders passed after* Secree and relating to the ' 
ef ecution thereof, shall be appealable to the Commissioner, and 
all such orders passed by a deputy Collector shall be appealable to 
the collector, but no judgment of a collector or deputy collector 
• in any suit, and no order of a collector or deputy collector passed 
m in any suit, and relying to the trial thefeof, or after decree and 

relating to the execution thereof, shall be open to revision or appeal 
otherwise than as expressly provided in this Act. And it is enacted 
, by Section 160 that " in all suits other than fhose ig which when 
tried tvid decided by a collector, the judgment of the collector 
*is declared to be final (Section 153), or when tried and decided 
bj» % a deputy collector an appeal is allowed to the collector, an ap- 

Eeal from 1he judgment Jf the collector or deputy collector sh^jl 
e to the zillafc judge, unless the amount or putriee in dispute 
exceed 5,000 rupees, in which case t*he appeal shall lie to the Sudder 
Court. * 

It i3 clear from these two Sectiohs; that some orders passed bj 
a collector are appealable -to the Commissioner, ancl some tq the 
zHlah judge or the Sudder Court, and the- distinction appears to 
J>e, that when the order is a judgment or order passed in suit, 
or relating to the execution of "a decree passed in a suit, it 
is appealable* to the # cftil court, but if not £. judgment or order 
relating to the trial of a suit or to the execution of a decree, it is 
appealable to the CoTmmissioner of ^Revenue. It has been argued 
before us, that the term " suits " made use of # in describing; the dif- 
ferent kinds of claims* that are made cogpizable by the revenue 
courts only^n the clauses of Sections 23 and 24 of the Act, properML 
ma*kthe cases in which the judgments and orders passed by si 
collector are appealable to the zillah judge or the Sudder Court, * 
and that the absence of srah definition in Sections 25, 26 
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and 27 shows, that the matters -therein referred to, are brought 
before a collector in the shape of an application ' for his execu- 
tive aid and assistance, but do not require a judicial determina- 
tion or judgment after a formaj .trial hfls been h^ld by him ; that 
consequently while an appeal to the zillah . j^idge or to the Sudder 
Court is provided in all those suits in which a collector judicially 
determines a question of title or such matters as are brought 
before him in the form prescribed for suits under the Act, an appeal 
is allowed to the Commissioner of Revenue, whea the case is one 
merely requiring his orders on the application of parties f6r the 
aid and assistance of his executive authority, and this view of fhe 
intention of the Act appears to us to be correct.* 

^ Accepting this distinction as valid, and applying this construction 

rKi t> the present case before us, which is an amplication to measure an 
estate under Section 26 <}f the Act, we consider the order passed 
thereon is not an order in a suit for which* an appeal is provided to 
^ tlie* zillah judge or to thia Court, but is an order for tlje executive 
assistance of the collector, and as such, is appealable jto the Comnji&- 
sioijer. We, therefore, reject the appeal to this Court. But as the 
appellant had previously taken Mis appeal to the Commissioner, who, 
in our opinion, erroneously rejected it, we consider appellant is enti- 
tled to a refund of his stamp fees in this Court, which we accordingly 
directjshall be returned tft him. , 
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The 19th June 1861. * . 

H. T. Raikes, C. B. Trevor, and H. V. Baylet, Esqs., JudgG** . ' « 

Case No. 465 of 1858. • . I 

' Regular appeal from the decision of Mr. 9l. Pigou,* Judge of Moor- • 

shedabad, dateddhe Ylth July 1858/ 4r . ,1 

# Rao Mohesnarain Roy, (Plaintiff,) 'Appellant, • \ 

versus * % r 

Range Foolcoomaree, (D # efendjnt,) Respondent* • f =j 

Baboos Kishenkishore Gkose, Unnodapersaud Banelrjee, and Obhoy- 

chum Bose, for appellant. 
Baboo Ramapersaud Roy and Mt\ R* T. Allan? for sespondent. 

This suit was* brought for possession of l$nds ama wassilaut, Piaintiffhay-J 
being valued at 7,868-2-3! ' t ing fiea<Udjj 

It was once before Jbrought up in appeal to this Court, and r«- S^TTS* 
manned or the 9th June 1857, to try whether or not the plaintiff IV. of 1840, and; 
was entitled to claim any remedy or was barred by lapse ttf time ^avi^akmiS* !^ 
£*der* the law of limitation. ed his suit a? h 

B The judge has now ruled, that limitation applies as the plaintiff J^^^;^ 
has failed to prove, that he had been in possession of the lands at quenc© of hwij 
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. .. s i 1 1 1 y to any time within twelve years previous to his bringing this action. 
1 n^rihT?2 *Q^ appeal is to set aside this ruling, the plaintiff maintaining 
vears of suit, it thafne was # in possession uninterruptedly, until wrongfully ousted 
*t : ntlff '^S uuder coyer of an%Act IV ' oMMD fittit in 1851 A. D., and in the 
^ioiofthe year following or*1852, Jbrought tluafcction. 

when the lands * fc ** unnecessary to give a detailed account of the circumstance 
were madejf this case here, as this will be found in the printed mofussii 
**T ■*' t J*dwiB\oTis of 1855, and at page 1009 of the printed Sudder Decision 
! in Xr € >*~i*for 1859. v e 

X 'h* Ur ^ t & "n ^ e Pk"*tiff # avers, that he is the proprietor 6i Kantanuggur, s 
* e tl™fiime, village formerly washed away and •re-formed on its original site 
i!t i° !U - v ; not an( * * na * ^ ne l^ds *& su it were measured with a view to resump- 
tion '''&e!"was ^ on proceedings, and are described in No. 9 dagh of dk N measure- 
s .. * . ie n t to ment papers. • That the lands we»e ultimately released to , plainti/ 
Mon° '^pSs" * n 1836, and remained in his possession until the defendant, the 
«.e^ i couti- proprietor of Hummitnuggur, raised a dispute regarding 25 bee- 
!!"£ Iho U A^^ ahs of land under Act IV. of 1840, and under color of the orders 
iv. proceed- passed bv the Magistrate in ^cecutioft ^f an award for that quan- 
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^wanTaiti tu . v of land, contrived by the aid of the Police, to oust plaintiffs 
pioudt'.J hisown lh51 from possession of more tha»1200 beegahs, constituting the 
|:;7^2 u r ^; lands now in suit. 

s mpton pro- The defendant denies all averments made by the plaintiff, and 
cee.iin.^ "but ^1^^ that the lands appertain to his vfllage of Hummitnuggur 

couid not prove* ° . ~ . * * . , , & ,, iP° • 

t\u fact, ^ain- were measured and released to him as such by tnerevtnue autnon- 
M s ^Tdto ^^>/ rom which time he has continued to hold them. - 
«. t u^>.!*>ued : After hearing the statements of the vakeels on ty)th sides, ano 
nni l\ : t*'; V* perusjng a great deal of the evidence on the record, it became ap- 
; ^m, V" ' *hat \>r~rtnt to us, that we had only to consider whether the evidence was 
* htf T cau ^ I* sufficient to prove, that the landrnow in contest were the same as 
fr7ng\ invh^d ^n retorded jn dagh No. 9, of the measurement undertake^ 
whet} lyroce&Krigs were pending against the plaintiff under Regu- 
lation li. of 1$ 19. For if so, it would clearly follow, that plaintiff must 
* m at that time have been in possession of the lands, and there was no- 
thing on the record to bar the presumption that plaintiff's possession 
' had o»n tin tied uninterrupted un^il he was dispossessed by the dVfen- , 
dant under proceedings hadl;- him under Act IV. of 1840. Tlia} 
^ moreoveiw tjhe proof on this point, if satisfactory, 'was sufficient to 
' bring plaint ff s suit within time A for as the' defendant, while alleg- 
ing his owk title, was* established by similar proceedings before 
the revenue* -authorities relative to hi* village of Hummitnug- 
gur, had produced no* papers whatever in support of his assertion, 
it* appeared to us-that if plaintiff established the /act of these land? 
havings been measured and recorded ia his possession so-farbaoK 
as 1856, as^part of Kuntanuggur, that fact would be pmidj'a<.% 
evidence, of his right and title to keep thi same until better proo v 
of title eould be ao^ditced against him, and as defendant' has iaik^ . 
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asip proof altogether, plaintiff's prwut facie case would entitle him 
to a decree. >, 

We accordingly turned our earnest attention to ascertain whether 
the chitta No. 9f identified the lan^ii^dispute or«iot. With refer- 
ence to this point we were shewTf,*that when^the sfit was originally .• 
| file<J, it was before the principal sadder ameen flf Moorshedabad, 
1 whose attention hid likewise begn. directed *to the importancfl^f 
[* ascertaining the exact locality of aa^h No. 9, and comparing n^« • 
j with the locality claimed -by the plaintiff, arid 'with* this object he^^ 
had himself proceeded to the spot in 1855,«ana traced out the % 
boundaries of dagh No. 9. and recorded their position with reference \ ^£ 
to the lands in- dispute. • ^ 

Subsequent t4^his 'enquiry, t^e case wa* removed to his own 
fr^lfile by the judge, pnd when that officer passed a decision on the 
merits in 1855, he basgl his judgment in favor of plaintiff on the 
proceedings of the principal sudder • ameen, as recorded by him on 
the enquiries 1 conducted^pn the spot in January 1 855. # *. 

Thistlpcal enquiry resuffett in the principal suddjr ameen's record- 
ing, that the land now in dispute formed a portion of the lands, 
measured as dagh No. 9, in 4he case under Regulation II. of 
1819, but as the pleaders of the respondents questioned the inter- 
pretation put by us, and by the other side upon the principal sudder 
ameen's proceedings darling the result of his local enquiry in 
1806, we despatched a ptecfcpt to the judge of Moorshedabad 
directing him tp m examine the principal sudder ameen on oath, in 
the- presence of persons appointed 'by the present litigants and 
ascertain from him, whether- or not he had been able to t^ce th£ 
boundaries of dagh No.. 9, so as to identify its position, and wh^Hfrr 
the lands so Identified corresponded with t}ie lands in suit. # . 
The result of this examination has ieen a clear /statement on 
the part of the principal sudder ameen that he* had been able 
to trace the boundaries of dagh No. 9 on the east, west and south 
sicj^s, but not on the north, where it joined the land held «by the 
proprietor of Hummitnuggui* but that the amount of land record- 
ed m {he chitt* was calculated by its J>eing £4 russees # in tefl^th 
j|and from 6 to 25 russees in breadth, * 

\ V We have no hesitation, therefore, in adopting the report of the 
principal sudder ameen as conclusive of th« fact, Jjhat the lands of 
dagh No. y and ^hose in dispute, are identieal^and consequently that 
plaintiff is entitled to nave a decree in his favor. Some discussion 
took place as to the extdht oft the l$nds to bo decreed to the pljin- 
' tiff* as some portion o£ the lands of tfe dagh is admittedly in plain- 
tiff's possession already, and there being no • defined boundary on 
jpthe i^prth, where the diluted lands abut upon the lands of defen- 
W danra estate, a difficulty might be experie^ *d hereafter to giving 
B possession under the decree. We, therefore, a the plaintiff die 
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